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	Trainer’s name:
	Thomas Giegerich

	Affiliation:
	Professor and Director, Europa-Institut, Saarland University

	
	

	Training schedule:
	16 - 17 May

	Hours: 
	8

	Training/Lecture topic:

	Antidiscrimination Law

	
	

	Summary of the lecture:

	Both the Council of Europe and the European Union adhere to and try to implement the principle of equal rights and non-discrimination for all. Their respective efforts reinforce and complement one another. Since 1950, Art. 14 of the European Convention on Human Rights (ECHR) of 1950 (see below II.) has set out an accessory prohibition of discrimination based on a non-exhaustive list of problematic grounds. The exact content of this provision has been clarified by numerous decisions of the European Court of Human Rights (ECtHR). All the EU Member States are bound by the ECHR whose provisions are used by the Court of Justice of the EU (ECJ) as a means to interpret EU law. It took the Council of Europe Member States fifty years to draw up an independent and comprehensive prohibition of discrimination which is included in Protocol No. 12 of 2000. While the Protocol has meanwhile entered into force only a minority of the Convention States (and only nine of the EU Member States) have ratified it. Apparently, many of them are disinclined to give the ECtHR the final say on whether or not distinctions they make in their laws are “reasonable”. The European Union is about to accede to the ECHR, but not Protocol No. 12. 

The anti-discrimination law of the EU (see below III.) reaches much further and is much better implemented. The Treaties as such have always included prohibitions of discrimination on grounds of nationality that are directly applicable in national court proceedings and override contrary national legislation. Their exact scope has been clarified by the case-law of the ECJ that tends to be strict. 

With the entry into force of the Treaty of Lisbon, the Charter of Fundamental Rights of the EU (ChFR) was promoted to the rank of primary EU law, on a par with the Treaties and to be enforced by the ECJ. The Charter includes several provisions on equality before the law and non-discrimination (Art. 20 – 26). Where these correspond to rights guaranteed by the Treaties, they shall be exercised und the conditions and within the limits defined therein (Art. 52 (2) ChFR). Where the Charter rights correspond to rights guaranteed by the ECHR, their meaning and scope shall be no less extensive than those laid down by the Convention (Art. 52 (3) ChFR). It must always be remembered, however, that the Charter rights are primarily addressed to the institutions etc. of the EU. The Member States are only subject to those rights where they are implementing Union law (Art. 51 (1) ChFR). 

The Treaty of Amsterdam of 1997 introduced the provision now contained in Art. 19 (1) of the Treaty on the Functioning of the EU (TFEU). That provision does not as such prohibit discrimination based on other grounds than nationality which are set forth in an exhaustive list including the most problematic grounds (such as sex, racial or ethnic origin and sexual orientation). It only identifies kinds of discrimination that deserve to be combated and empowers the Council of the EU and the European Parliament jointly to enact secondary legislation for that purpose. The fact that any legislation based on Art. 19 (1) TFEU requires unanimity in the Council (consisting of a minister from each Member State) shows that the Member States wanted to keep EU anti-discrimination under their control. 

Meanwhile, several anti-discrimination directives have been enacted on the basis of Art. 19 (1) TFEU or other Treaty provisions (for an overview, see below III. 2.). The Council has, however, not yet been ready to pass a general directive on implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation which the European Commission proposed already in 2008. 

It should also be remembered that there are further anti-discrimination provisions in various treaties concluded by the EU with third States. Those provisions prohibit discrimination of third-state nationals on grounds of nationality. According to the case-law of the ECJ, they are usually directly applicable and override both contrary secondary EU law and national law. 



	Teaching methodology:
	Lecture with Q & A, including case-study


	PPT:

	Will be produced in the upcoming weeks



�1.  Institutional System of the EU;


2. Internal Market law of the EU;


3. EU competition law;


4. EU intellectual property law;


5. EU environmental law;


6. EU company law;


7. EU consumer protection law;


8. EU tax law;


9. EU criminal law


10. EU family law


11. EU private law (in general);


12. EU human rights law;


13. EU administrative space; 


14. EU electronic commerce law; 


15. EU securities law;


16. Labor and social law of the EU; 


17. EU trade policy and law.


You might also consult the list of more concrete topics suggested by the FL of UoM.


� It shall not be longer than 2 page summary.


� PPT can be available in: both languages in ENG or Local, in local language with the main legal words in English.
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