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Introduction

This collection of essays is published at a time when the European
Union is facing one of its most crucial junctions since its very modest
inception back in the 1950s. After decades of rapid expansion, and
deepening the relations between members states moving towards a closer
union, the EU seems to reach its first existential crisis, may be its apex. For
the first time in its short history a member state has voted to leave, other
challenge the very basic tenets and values of the European project, the and
others who aspired in the past to join it reconsider whether this serves their
interests best. From its very humble beginnings in the 1950s, the EU has
evolved into a mega-experiment in international relations, with the goal of
achieving collective security through economic prosperity and the removal
of psychological barriers as much as physical ones. The European project
has shifted the energy of peoples and nations away from devastating
military conflicts toward constructive, peaceful economic competition and
cooperation.

This exercise in international social engineering, which (still)
includes 28 countries and comprises more than half a billion people, has
had tremendous success in averting conflict and bringing prosperity to
every member country, in almost every region. It has created employment,
educational and cultural opportunities for millions, from all segments of
society, young and old, that had never before been available. However, this
also turned out to be threatening for those who either did not experience
the direct benefits of being part of the EU, or who saw their social and
economic landscapes change at a pace they found too rapid.

At this watershed of one of the most daring political, economic and
social experiments in the history of international affairs and human kind,
it is worth remembering that from the outset, back when the Steel and Coal
agreement was signed, it was not about just managing commodities and
goods, as important as they were, but it was first and foremost a vehicle to
foster peace and democracy across Europe. And it has done it very
successfully, though not without challenges and setbacks. In terms of
social experimentation, a continent that was the cradle of nationalism,
including its vilest forms, has been attempting to develop a mixed model
of governance in which diverse nation states move steadily toward some
sort of federal system, with a European identity in harmony with the natio-
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nal identities of its few dozen member states. These ideas have now been
stretched near to breaking point in several parts of the EU and for it to
survive and prosper it needs to adhere to the four freedoms of movement
— for goods, services, capital and people — without it the EU cannot be
what it set out to be.

The rule of law is the cement the glues the different parts of the EU
together and is paramount is keeping it together. Adhering to the same
legal standards across Europe guarantees everyone’s rights and obligations
and protects citizens from governments’ arbitrary. It is almost impossible
to over-emphasise the importance of European legislation and the role of
the European Court of Justice as the guardian of law and justice. This
collection of articles is an important contribution to the education of
European Law in terms of disseminating knowledge about what it is, its
origins and best practices in the pedagogy of it, which is very valuable for
students to scholars, lawyers, judges and practitioners.

Prof Yossi Mekelberg

Professor of International Relations &
Faculty Lead on Outreach Projects
Regent's University London
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Uvod

Ova zbirka eseja objavljena je u vrijeme kada se Evropska unija
suocava sa jednim od svojih najvaznijih spojeva od svog vrlo skromnog
osnivanja 1950-ih. Nakon decenija brzog §irenja i produbljivanja odnosa
izmedu drzava Clanica koje kre¢u ka blizem savezu, Cini se da je EU
dostigla prvu egzistencijalnu krizu, mozda i njen vrhunac. Prvi put u svojoj
kratkoj istoriji drzava Clanica glasala je za odlazak, druge osporavaju vrlo
osnovne principe i vrijednosti evropskog projekta, a drugi koji su se u
proslosti nadali da ¢e joj se pridruziti preispitaju da li to najbolje sluzi
njihovim interesima. Od svojih vrlo skromnih pocetaka 1950-ih, EU se
razvila u mega-eksperiment u medunarodnim odnosima, ¢iji je cilj
postizanje kolektivne sigurnosti ekonomskim prosperitetom i uklanjanjem
psiholoskih barijera koliko i fizi¢kih. Evropski projekat je energiju naroda
i nacija preusmerio od razornih vojnih sukoba ka konstruktivnoj, mirnoj
ekonomskoj konkurenciji i saradnji.

Ova vjezba u medunarodnom druStvenom inzenjeringu, koja (jo§
uvijek) obuhvata 28 zemalja i obuhvata vise od pola milijarde ljudi, imala
je ogroman uspjeh u sprje¢avanju sukoba i donoSenju prosperiteta u svakoj
zemlji Clanici, u skoro svakom regionu. Stvorena je mogucnosti za
zaposljavanje, obrazovanje i kulturu za milione, iz svih segmenata drustva,
mladih 1 starih, koje nikada ranije nisu bile dostupne. Medutim, pokazalo
se da to predstavlja prijetnju i za one koji ili nijesu dozivjeli direktne koristi
od ¢lanstva u EU, ili koji su vidjeli da im se socijalni i ekonomski pejzazi
mijenjaju tempom koja oni smatraju prebrzim.

Na ovom slivu jednog od najhrabrijih politickih, ekonomskih 1
drustvenih eksperimenata u istoriji medunarodnih poslova i ljudske vrste,
vrijedi zapamtiti da se od samog pocetka, kada je potpisan sporazum o
¢eliku i uglju, nije radilo samo o upravljanju artikala i roba, koliko god bili
vazni, ali je prije svega bilo sredstvo za podsticanje mira i demokratije
Sirom Evrope. I to je uspjelo vrlo uspjesno, mada ne bez izazova i zapreka.
U pogledu drustvenog eksperimentiranja, kontinent koji je kolijevka
nacionalizma, ukljucujuéi njegove najslavnije oblike, pokuSava da razvije
mejSoviti model upravljanja u kojem se razliCite nacionalne drzave
stabilno kre¢u ka nekom saveznom sistemu, sa evropskim identitetom u
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harmoniji s nacionalnim identitetom nekoliko desetina drzava
¢lanica. Ove ideje su se protegle do granica pucanja u nekoliko djelova EU
i da bi prezivjela i napredovala, potrebno je da se pridrzava Cetiri slobode
kretanja - za robu, usluge, kapital i ljude - bez nje EU ne moze biti ono §to
je postalo.

Vladavina zakona je cement koji drzi razli¢ite delove EU zajedno i
najvaznije je njihovo drzanje zajedno. Pridrzavanje istih pravnih standarda
Sirom Evrope garantuje svima jednaka prava i obaveze i §titi gradane od
proizvoljnih vlada. Gotovo je nemoguce pretjerano naglasiti znacaj
evropskog zakonodavstva i ulogu Evropskog suda pravde kao Cuvara
zakona i pravde. Ova zbirka Clanaka vazan je doprinos obrazovanju
evropskog prava u smislu §irenja znanja o onome S§to je, o njegovom
porijeklu i najboljim praksama u pedagogiji istog, $to je veoma dragocjeno
za studente, naucnike, pravnike, sudije i prakticare.

Prof Yossi Mekelberg

Professor of International Relations &
Faculty Lead on Outreach Projects
Regent's University London
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Thomas Giegerich®

ANTI-DISCRIMINATION LAW:
GLOBAL AND EUROPEAN PERSPECTIVES

The lecture “Anti-Discrimination Law: Global and European Pe-
rspectives” is - as the title suggests - a multi-level discussion of the funda-
mentals of antidiscrimination law.

Addressing the applicable global legal framework (particularly the
UN Conventions, e.g. ICCPR?, ICERD?, ICESCR?, CEDAW?*, CRPD®) is
imperative from two points of view. First, it allows for a better understan-
ding where the European Convention on Human Rights (ECHR) and
European Union (EU) law systems draw their inspiration from and second,
it aids in comprehensively dealing with the key concepts used in anti-
discrimination discourse. In addition, the global vs European approach per-
mits analysing the jurisprudence of international human rights bodies (e.g.
CERD®, CESCRY) and the two European Courts — the European Court of
Human Rights (ECtHR) and the Court of Justice of the European Union
(CJEU) — in a comparative manner, underlining critical tangency and di-
vergence points. This provides an added value to the students as it helps
them gain a clearer understanding when the concept of discrimination is to
be interpreted in a broader or narrower sense, which comparators, stan-

* Univ.-Prof. Dr. iur. Thomas Giegerich LL.M, Chair for European law, Public inte-
rnational Law and Public Law, Jean Monnet Chair for European Law and European Inte-
gration and Director of the Europa-Institut of Saarland University.

! International Covenant on Civil and Political Rights, adopted by GA Resolution 2200A
(XXI) of 16/12/1966, entered into force 23/03/1976.

2 International Covenant on the Elimination of All Forms of Racial Discrimination, ado-
pted by GA Resolution 2106 (XX) of 21/12/1965, entered into force 04/01/1969.

3 International Covenant on Economic, Social and Cultural Rights, adopted by GA Reso-
lution 2200A (XXI) of 16/112/1966, entered into force 03/01/1976.

4 Convention on the Elimination of All Forms of Discrimination against Women, adopted
by GA Resolution 34/180 of 18/12/1979, entered into force 03/09/1981.

5> Convention on the Rights of Persons with Disabilities, adopted by GA Resolution 61/
106 of 13/12/2006, entered into force 03/05/2008.

® The Committee on the Elimination of Racial Discrimination monitors implementation
of the ICERD.

” The Committee on Economic, Social and Cultural Rights monitors implementation of
the ICESCR.
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dards for justification and states’ margin of discretion are employed by the
discussed bodies and courts, etc.

Going beyond engaging with the concepts of equality and discri-
mination on a mere general level, the lecture delves into selected areas of
antidiscrimination law as the prohibition of discrimination based on sex,
sexual orientation, age, disability or religion and belief, amongst others,
which are considered in greater detail. Such examination looks into the
specific legal bases, the definitions of relevant concepts as well the leading
case-law on all levels of inquiry: global / Council of Europe (CoE) / EU
law.

The main takeaways for the students from the first part of the
lecture — prohibition of discrimination on a global level — should broadly
lie along the following lines. First, international human rights instruments
typically contain two types of provisions protecting equality: (i) provisions
on prohibition of discrimination in the enjoyment of rights provided by the
respective instrument® that have an accessory character and (ii) provisions
on a general requirement of equality before the law and equal treatment®
that have an independent character.

Second, the majority of such instruments operate with the same
definition of discrimination, understanding it as “any distinction, exclu-
sion, restriction or preference which is based on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status, and which has the purpose or effect
of nullifying or impairing the recognition, enjoyment or exercise by all
persons, on an equal footing, of all rights and freedoms”.1

Third, upon analysis of the practice of the human rights supervisory
bodies, it becomes clear that not all distinctions in treatment constitute
discrimination. In the words of the Human Rights Committee, “the enjoy-
ment of rights and freedoms on an equal footing does not mean identical
treatment in every instance”.!! Clear criteria have been developed to esta-
blish when distinctions amount to discrimination and when they do not, as
“not every differentiation of treatment will constitute discrimination, if the
criteria for such differentiation are reasonable and objective and if the aim

is to achieve a purpose which is legitimate under the Covenant”. 2

8E.g. Art. 2 ICCPR, Art. 2(2) ICESCR.

9E.g. Art. 26 ICCPR, Art. 5(1) CRPD).

10 CCPR General Comment No.18 adopted by the Human Rights Committee (HRC) on
10/11/1989, para. 7.

11 CCPR General Comment No. 18, (fn. 10), para. 8.

2 ibid, para. 13.

2
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Lastly, the practice of various supervisory bodies clearly demon-
strates that the list of prohibited grounds of discrimination enshrined in the
majority of instruments is non-exhaustive; other similar grounds are
covered by the catch-all criterion “other status”.

Turning to the second part of the lecture — prohibition of
discrimination at European level — it should be noted that both the Council
of Europe and the European Union adhere to and try to implement the
principle of equal rights and non-discrimination for all. Their respective
efforts reinforce and complement one another. Since 1950, Art. 14 of the
ECHR has set out an accessory prohibition of discrimination based on a
non-exhaustive list of problematic grounds. The exact content of this
provision has been clarified by numerous decisions® of the ECtHR. All
the EU Member States are bound by the ECHR whose provisions are used
by the CJEU as a means to interpret EU law. It took the CoE Member
States fifty years to draw up an independent and comprehensive prohibi-
tion of discrimination which is included in Protocol No. 12 of 2000. While
the Protocol has meanwhile entered into force, only a minority of the
Convention States (and only ten of the EU Member States) have ratified it.
Apparently, many of them are disinclined to give the ECtHR the final say
on whether or not distinctions they make in their laws are “reasonable”.
The European Union is about to accede to the ECHR, but not Protocol No.
12.

The anti-discrimination law of the EU, as opposed to that of the
CoE, reaches much further and is much better implemented. The Treaties
as such have always included prohibitions of discrimination on grounds of
nationality that are directly applicable in national court proceedings and
override contrary national legislation. Their exact scope has been clarified
by the case-law of the CJEU that tends to be strict.

With the entry into force of the Treaty of Lisbon, the Charter of
Fundamental Rights of the EU (CFR) was promoted to the rank of primary
EU law, on a par with the Treaties and to be enforced by the CJEU. The
Charter includes several provisions on equality before the law and non-
discrimination (see Arts. 20 — 26). Where these correspond to rights gua-
ranteed by the Treaties, they shall be exercised und the conditions and
within the limits defined therein (Art. 52 (2) CFR). Where the Charter
rights correspond to rights guaranteed by the ECHR, their meaning and
scope shall be no less extensive than those laid down by the Convention

13 See, in particular, ECtHR, no. 40892/98, Koua Poirrez v. France, judgment of 30/09/
2003, paras. 36, 39; and ECtHR, no. 27996/06, Sejdi¢ and Finci v. Bosnia and Herzego-
vina, judgment of 22/12/2009, para. 39.
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(Art. 52 (3) CFR). It must always be remembered, however, that the
Charter rights are primarily addressed to the institutions, bodies, offices
and agencies of the EU. The Member States are only subject to those rights
where they are implementing Union law (Art. 51 (1) CFR).

The Treaty of Amsterdam of 1997 introduced the provision now
contained in Art. 19 (1) of the Treaty on the Functioning of the EU (TFEU).
That provision does not as such prohibit discrimination based on other
grounds than nationality which are set forth in an exhaustive list including
the most problematic grounds (such as sex, racial or ethnic origin and
sexual orientation). It only identifies kinds of discrimination that deserve
to be combated and empowers the Council of the EU and the European
Parliament jointly to enact secondary legislation for that purpose. The fact
that any legislation based on Art. 19 (1) TFEU requires unanimity in the
Council (consisting of a minister from each Member State) shows that the
Member States wanted to keep EU anti-discrimination under their control.

Meanwhile, several anti-discrimination directives!* have been
enacted on the basis of Art. 19 (1) TFEU or other Treaty provisions. The
Council has, however, not yet been ready to pass a general directive on
implementing the principle of equal treatment between persons
irrespective of religion or belief, disability, age or sexual orientation which
the European Commission proposed?® already in 2008.

It should also be remembered that there are further anti-
discrimination provisions in various treaties concluded by the EU with
third States'®. Those provisions prohibit discrimination of third-state

14 Directive 2000/43/EU implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin, OJ L 180 of 19/07/2000 (Race Equality Directive),
Directive 2000/78/EC establishing a general framework for equal treatment in employ-
ment and occupation, OJ L 303 of 02/12/2000 (Framework Directive), Directive
2004/113/EC implementing the principle of equal treatment between men and women in
the access to and supply of goods and services, OJ L 373 of 21/12/2004 (Goods and
Services Directive), Directive 2006/54/EC on the implementation of the principle of equal
opportunities and equal treatment of men and women in matters of employment and
occupation (recast), OJ L 204 of 26/07/2006 (Equal Treatment Directive), Directive
2010/41/EC on the application of the principle of equal treatment between men and wo-
men engaged in an activity in a self-employed capacity, OJ L 180 of 15/07/2010.

15 Proposal for a Council Directive on implementing the principle of equal treatment
between persons irrespective of religion or belief, disability, age or sexual orientation,
presented by the European Commission on 02/07/2008 — COM(2008) 426 final — but ne-
ver enacted due to lack of unanimity in the Council.

16 See for instance, the Stabilisation and Association Agreement between the European
Communities and their Member States, of the one part, and the Republic of Albania of
the other part, of 12/26/2006, OJ L 2009 of 28/04/2009, Art. 46. Corresponding provisions

4
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nationals on grounds of nationality. According to the case-law of the ECJ,
they are usually directly applicable and override both contrary secondary
EU law and national law.

Within this section, the definition of discrimination!’, the grounds
for justification of distinctions, the state’s margin of appreciation when
restricting rights'®, as well as the burden of proof? of alleged
discrimination cases, amongst others, are to be analysed by extensive
reference to the jurisprudence of the ECtHR and the CJEU. Given the
many overlaps and complementary areas of the ECHR and EU law
systems, it is particularly useful for students if a visual comparison (for
instance, in the form of a table) of the approaches of the two European
courts is presented.

Once the general antidiscrimination framework has been discussed
on global and European levels, the third part of the lecture looks more
specifically at particularities and case-law relating to selected grounds of
differentiation (sex, sexual orientation, age, religion or belief, disability,
race, ethnicity, colour or membership of a national minority). This segment
of the lecture is an excellent opportunity to examine the anti-discrimination
framework at the three levels (global / CoE / EU) concurrently and is

in Art. 49 of the Stabilisation and Association Agreement with the Republic of Montene-
gro of 15/10/2007, OJ L 2010 29/04/2010.

17 See, amongst others, ECtHR, no. 57325/00, D.H. et al v. The Czech Republic, judgment
of 13/11/2007, para. 175; ECtHR, no. 58641/00, Hoogendijk v. The Netherlands, para 2,
decision on admissibility of 06/01/2005; ECtHR, no. 29865/96, Unal Tekeli v. Turkey,
judgment of 16/11/2004, para. 49; CJEU, case C-279/93, Finanzamt Kdln Altstadt v.
Schumacker, ECLI:EU:C:1995:31, para. 30; CJEU, case C-303/06, Coleman v. Attridge
Law, ECLI:EU:C:2008:415, para. 38; CJEU, case C-54/07, CGKR v. Firma Feryn NV,
ECLI:EU:C:2008:397, para. 25; CJEU, case C-237/94, O Flynn v. Adjudication Officer,
ECLI:EU:C:1996:206, paras. 19-21.

18 See, amongst others, ECtHR, no. 40892/98, Koua Poirrez v. France, judgment of
30/09/2003, para 46; ECtHR, no. 65731/01, Stec et al v. The United Kingdom, judgment
of 12/04/2006, para. 51; CJEU, case C-285/98, Kreil v. Germany, ECLI:EU:C:2000:2,
para. 20; CJEU, case C-409/95, Marschall v. Land Nordrhein-Westfalen, ECLI:EU:C:
1997:533, paras 31-33.

19 See, amongst others, ECtHR, no. 9214/80, Abdulaziz et al v. The United Kingdom,
judgment of 28/05/1985, para. 78; ECtHR, no. 20458/92, Petrovic v. Austria, judgment
of 27/03/1998, para. 37; ECtHR, no. 34462/97, Wessels-Bergervoet v. The Netherlands,
judgment of 04/06/2002, para. 49; CJEU, case C-83/94, Leifer et al, ECLI:EU:C:1995:
329, para. 35; CJEU, case C-273/97, Sirdar v. The Army Board and Others, ECLI:EU:C:
1999:523, para. 28.

20 See, amongst others, ECtHR, no. 55762/00 et al., Timishev v. Russia, judgment of
13/12/2005, para. 57; ECtHR, no. 57325/00, D.H. et al v. Czech Republic, judgment of
13/11/2007, paras. 178, 187; ECtHR, no. 58641/00, Hoogendijk v. The Netherlands,
decision on admissibility of 06/01/2005.
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designed to help students integrate the concepts previously learned and
apply them to a specific type of discrimination.

The ultimate goal of the lecture and the ensuing assessment is that
students are able to critically work with selected case-law. The presenta-
tions and the discussions to follow should demonstrate that the students
have accurately understood the legal framework, the key concepts, the
practice of the human rights supervisory bodies and the jurisprudence of
the two European Courts and that they can convey and analyse them freely
and convincingly.

Suggested Literature:

- Arnardéttir, Oddny Mjoll, Equality and Non-Discrimination under the European
Convention on Human Rights, 2003

- Carlson, Laura, Comparative Discrimination Law, 2017

- Chalmers, Damian/Davies, Gareth & Monti, Giorgio, European Union Law: Text
and Materials, 3 ed. 2014, Chapter 13: Equal Opportunities Law and Policy, pp.
569 et seq.

- Collins, Hugh/Khaitan, Tarunabh (eds.), Foundations of Indirect Discrimination
Law, 2018

- De Schutter, Olivier, International Human Rights Law, 2" ed. 2014, Chapter 7: The
prohibition of discrimination, pp. 632 et seq.

- Dovidio, John F. and others (eds.), The SAGE Handbook of Prejudice, Stereotyping
and Discrimination, 2013

- Ellis, E. & Watson, P., EU Anti-Discrimination Law, 2" ed. 2012

- Freeman, Marsha A., Chinkin, Christine and Rudolf, Beate (eds.), The UN
Convention on the Elimination of All Forms of Racial Discrimination: A Comme-
ntary, 2013

- Givens, Terry/Case, Rhonda Evans, Legislating Equality: The Politics of
Antidiscrimination Policy in Europe, 2014

- Handbook on European non-discrimination law — 2018 edition (co-published by the
European Union Agency for Fundamental Rights and the Council of Europe),
available at
https://www.echr.coe.int/Documents/Handbook_non_discri_law_ENG.pdf
(accessed on 27 March 2018)

- Harris, O’Boyle & Warbrick, Law of the European Convention on Human Rights,
3" ed. 2014 (by David Harris, Michael O’Boyle and others), pp. 783 et seq.

- Hellman, Deborah/Moreau, Sophia (eds.), Philosophical Foundations of Discrimina-
tion Law, 2013

- Hellum, Anne/Sinding Aasen, Henriette (eds.), Women’s Human Rights: CEDAW
in International, Regional and National Law, 2013

- Mulder, Jule, EU Non-Discrimination Law in the Courts, 2017

- Peers, Steve/Hervey, Tamara/Kenner, Jeff/Ward, Angela (eds.), The EU Charter of
Fundamental Rights: A Commentary, 2014, pp. 563 et seq. (Art. 20), pp. 579 et seq.
(Art. 21), pp. 605 et seq. (Art. 22), pp. 633 et seq. (Art. 23)
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Solanke, lyiola, Discrimination as Stigma: A Theory of Anti-Discrimination Law,
2017

Thornberry, Patrick, The International Convention on the Elimination of All Forms
of Racial Discrimination — A Commentary, 2016

Tobler, Christa, Equality and Non-Discrimination under the ECHR and EU Law —
A Comparison Focusing on Discrimination against LGBTI Persons, Zeitschrift fur
auslandisches offentliches Recht und Volkerrecht (Heidelberg Journal of Interna-
tional Law) 74 (2014), pp. 521 et seq.

Verbist, VValérie, Reverse Discrimination in the European Union, 2017

Wintemute, Robert, ‘Within the Ambit’: How Big Is the ‘Gap’ in Article 14
European Convention on Human Rights?, European Human Rights Law Review
vol. 9 (2004), pp. 366 et seq.

Wintemute, Robert, Filling the Article 14 ‘Gap’: Government Ratification and
Judicial Control of Protocol No. 12 ECHR, European Human Rights Law Review

vol. 9 (2004), pp. 484 et seq.

Module 5:

European and International Protection of Human Rights

Course Anti-Discrimination Law: Global and European Perspectives
Lecturer Prof. Dr. Thomas Giegerich, LL.M. (Univ. of Virginia)
Frequency Annually

Duration of Course 1 Term

Admission limited to Enrolled students in the Master’s Program “European and

International Law”

Curriculum Elective course

Credit Points 3

Work Load (h) Course Time: 16h
Independent Study Time: 34h
Presentation: 40h
Total Study Time: 90h

Course Type Lecture

Max. No. of Students 20 participants

Assessment Oral presentation of a case and discussion. Group and individual work
required.

Course- The lecture discusses the fundamentals of antidiscrimination law on both
specific global and European levels.

Objectives / Its aim is to get the students acquainted with the relevant legal framework (UN
Intended Conventions, the ECHR, primary and secondary EU law), key concepts used
learning in antidiscrimination discourse, as well as pertinent practice of international
Outcomes human rights bodies (e.g. CERD, CESCR) and the jurisprudence of the two

European courts (ECtHR and CJEU).

To ensure the students acquire an enhanced understanding of the topic, certain
areas of antidiscrimination law, such as the prohibition of discrimination based
on sex, age or religion, amongst others, are dealt with in greater detail.

The ultimate goal of the lecture and the ensuing assessment is that students are
able to critically work with selected case-law.

The group presentations and the discussions to follow should demonstrate that
the students have accurately understood the legal framework, the key concepts,
the practice of the human rights supervisory bodies and the jurisprudence of
the two European Courts and that they can convey and analyze them freely and
convincingly.
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Syllabus Plan

A. Antidiscrimination law — global perspective

I. General Legal Bases

1. UN level

a. General Human Rights Documents (UN Charter, Universal Declaration of
Human Rights, ICESCR, ICCPR, Convention on the Rights of the Child,
International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, CRPD)

b. Antidiscrimination Documents (ICERD, CEDAW)

2. Regional level

American Convention on Human Rights (ACHR), African Charter on Human
and Peoples’ Rights, Revised Arab Charter on Human Rights (ACHR),
Association of Southeast Asian Nations (ASEAN) Human Rights Declaration
11. Definition of Discrimination (e.g. CCPR, General Comment No. 18)

IIL. States’ Obligation to “Guarantee” Non-Discrimination in the Exercise
of Covenant Rights (e.g. CESCR, General Comment No. 20)

B. Antidiscrimination law — European perspective

I. General Legal Bases

1. Council of Europe

ECHR (particularly Art. 14, Art. 1 Protocol No. 12), European Social Charter
(Revised), Framework Convention for the Protection of National Minorities,
European Convention on Nationality, Convention on Human Rights and
Biomedicine, Convention on Preventing and Combating Violence against
Women and Domestic Violence

2.EU

a. Primary law

TEU, TFEU, Charter of Fundamental Rights

b. Secondary law

Directive 2000/78/EC (Framework Directive), Directive 2000/43/EC (Race
Equality Directive), Directive 2004/113/EC (Goods and Services Directive),
Directive 2006/54/EC (Equal Treatment Directive)

11. Definition of key concepts (e.g. discrimination, harassment, instruction to
discriminate, victimization, direct and indirect discrimination, positive action)
by referring to their legal bases + ECtHR and CJEU applicable jurisprudence

IIL. State’s Margin of Appreciation / Discretion (CoE/EU)

1. Burden of Proof (CoE/EU)

C. Particularities and Case-Law relating to certain grounds of
differentiation (e.g. sex, sexual orientation, age, religion or belief, disability,
race, ethnicity, colour or membership of a national minority) at global/CoE/EU
levels, by examining the specific legal bases, the relevant definitions and
leading case-law.

Miscellaneous

Working Language: English

Bibliography: Students will be provided with a reader and the power point
presentation prepared by the lecturer.

Learning-/Teaching methods: Students may use all devices they deem
necessary and helpful for their presentations, such as Power Point
Presentations, Overhead Projector, White Board, Flip Chart, Handouts.
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Mireille Hebing”

WOMEN AND INEQUALITY BEFORE THE LAW

Women and the Law

The lecture “Women and the Law’ is part of an undergraduate
module titled Politics of Gender, which is a core module for students on
the Political Science major of the BA Liberal Studies at Regent’s
University London. The overall narrative of this module constitutes a cri-
tical appraisal of women’s experiences in the public and the private sphere,
at national, regional and global level. It introduces the concepts of sex,
gender, feminism, masculinity and femininity as they relate to unde-
rstanding issues of identity, inequality, society, law, politics and policy.
The module examines the gendered experiences and agency of men and
women by engaging with topics such as gender and feminism, human
rights, gender-based violence, sexual violence, rape as a weapon of war,
gender and asylum, and contemporary gender politics. Students will gain
the theoretical knowledge and investigative tools necessary to critically
analyse the gendered power structures that shape the experiences of men
and women in politics and society by applying a feminist perspective.
They will develop a deep understanding of different theories of gender and
explore the impact of gender on national, regional and global politics.

Following the first lecture of the module ‘Exploring Concepts: Sex
and Gender’ the lecture ‘Women and the Law’ is held in week two. It
focuses on how the origin of the law and legal institutions in Europe, and
the UK in particular, is rooted in the patriarchal values that are enshrined
in Enlightenment thought and the origins of liberal democracies.

Despite many positive changes across many EU member states in
the last fifty years, it remains problematic for women to access and be
protected by the law. For example, in the UK, the number of rape cases
reported to the police more than tripled between 2009 and 2017. In 2009
the number reported was 13,096; this increased to 20,751 in 2014, and in

“ Interim Head of Programmes International Relations, Politics and Law, Regent’s
University London, Inner Circle, Regent’s Park, London NW1 4NS, 020 2487 7652,
hebingm@regents.ac.uk
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2017, 41,186 rape cases were reported to the policel. Yet the number of
convictions for rape do not follow the same pattern. In 2009/2010 the rape
cases that resulted in conviction of the perpetrator was 2,270, increasing to
2,348 convictions in 2013/2014. However, by 2016/2017 the number of
convictions in rape cases was 2,991, a mere 721 more than in 2009/20102,
demonstrating that whilst the number of rape cases recorded by the police
increased dramatically, many of these cases never make it to trial®.

Domestic violence follows a similar pattern, over the last ten years
there has been a significant increase in reporting, the police on average
receive over 100 calls relating to domestic abuse every hour in England
and Wales*. Yet, prosecution rates for domestic abuse cases remains
notoriously poor; this is partly because domestic abuse is not a criminal
offence in itself, but ‘rather a range of behaviours which may constitute
any number of offences depending on the perceptions of the police™.

To have some understanding of how gender inequality before the law
persists, it is useful to examine the historical origins and development of
the law and legal institutions. The nature of law in liberal democratic
societies emerged from eighteenth century Enlightenment principles,
which included the values of liberty, equality, and a firm focus on the rights
of the individual, a central characteristic in the rule of law. However,
modernity generated societies that are patriarchal in nature, which means
that activities in the public sphere such as politics, law and work were
designed for and dominated by men. Women in this context were obliged
to remain in the private sphere, taking on the caring role in the home,
subordinate to their husbands, looking after children and the elderly.

Contemporary societies have evolved within this liberal
democratic model of law as a just, neutral, impartial, objective and
intellectually rigorous system for resolving conflicts, which is supposed to
be underpinned by the value of equality of all before the law, irrespective
of gender, class, race or religion. In this perspective, the role of criminal

! Office of National Statistics https://www.ons.gov.uk/peoplepopulationandcommunity/
crimeandjustice/ articles/ sexualoffencesinenglandandwales/ yearendingmarch2017#sexu
al-offences-recorded-by-the-police

2 Crown Prosecution Service https://www.cps.gov.uk/publication/rape-prosecutions-key-
facts

3 Kennedy, H.(2018) Eve Was Shamed: how British Justice is Failing Women London:
Chatto and Windus

* Her Majesty’s Inspectorate Constabulary https://www.justiceinspectorates.gov.uk/
hmicfrs/wp-content/uploads/increasingly-everyones-business-domestic-abuse-progress-
report.pdf

5 Kennedy, H. (2018) p90
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law is to arbitrate conflicts between the state and the citizen through ‘due
process’, that is according to legal rules and procedures known as fair and
seen to be just, weighted neither against the accused nor in favour of those
with power. The role of civil law is to resolve disputes between individual
citizens, again following legal rules that guarantee fairness and equality.
Like criminal law, civil law has developed through a mixture of common
law or ‘judge made’ law; that is by following ‘precedent’ as settled by
senior judges in previous cases and statute law made by elected politicians
in parliament.

Although the law seems to be based on principles of equality and
fairness, in reality, during the 18" and 19" centuries, legal systems opera-
ted following sexist principles, maintaining male interests, often to the
detriment of women. Male dominance of the law and of the public sphere
was absolute, as women had no legal entitlements, such as the right to
property, the right to their own salary, the right to divorce or to their chi-
Idren. In addition, the law did not protect women from violence. During
the twentieth century women gained some ground in acquiring rights and
having their voices heard, but until the 1970s this remained extremely
limited, and in many European countries it remains difficult for women to
access the law and legal processes, especially in the areas of domestic
abuse and sexual violence®.

Critical feminist perspectives of classical liberalism attempt to
explain how the law has dealt with issues in women’s lives. Feminists
turned their focus to the law through the activism of the Woman’s Move-
ment during the 1970s, as part of the struggles for equality for women and
justice and protection in respect of domestic and sexual violence. This
struggle formed the basis of a feminist jurisprudence, which examined the
ways in which gender power relations, in addition to those of race and
class, are embodied in the law. Women’s studies during this period began
to focus on the nature and extent of sexual and domestic violence and
considered the law complicit through its failure to respond. Feminist
scholars and activists tried for women’s voices to be heard and women’s
situations and circumstances to be recognised in law. Historical studies
exposed the hidden nature of the legal struggles of earlier generations of
women.

Feminist jurisprudence emerged in response to gender inequality
before the law, and theorised women’s relationship to the law in general.
Liberal feminists focused on challenging male bias in law, specifically by

6 Harne, L. and Radford, J. (2008) Tackling Domestic Violence: theories, policies, practi-
ce Maidenhead: Open University Press
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critically examining assumed values fairness and neutrality. They argued
that to counteract the fact that male dominance of the law had been
absolute, more women needed to work within the law.

However, in reality this solution has not been successful in all EU
member states. For example, statute law is made through the Parliamentary
political process. Through the 20" century women have been entering their
various national governments as MPs. In the UK, out of 650 Members of
Parliament (MPs) overall, in 2010 143 were women, increasing to 208
female MPs in 20177, Although this is an improvement, British Parliament,
and therefore the British law making process remains predominantly male.
This gender imbalance is similar in the area of common law, which is law
made by judges: Across Europe the ratio of female to male judges is 51%,
however in the UK in 2015, 25% of judges were female, which increased
to 28% in 20168 Despite legislation promoting gender equality and
challenging gender discrimination, in the UK neither in government nor in
the law has gender equality been achieved.

More radical forms of feminism have argued that the notion that
more female law makers will change the gender imbalance in law is based
on liberal feminist assumptions. Instead they suggest that male dominance
not only permeates the making and applying of law, but that the law and
legal institutions are rooted in a strong traditional masculine culture. In this
setting, neutrality and objectivity are ideology rather than reality, and
governed by paradigm of masculine dominance. Legislation designed to
protect women fails and reproduces women’s experiences of oppression
rather than changing them, thereby legitimating male control over the lives
of women. Victims of rape, domestic violence or prostitution continue to
have difficulty in being protected by the law, as it remains more concerned
with preserving a culture of masculinity instead of ensuring women’s
safety.

The issue of gender inequality before the law has become an issue
of ferocious global political debate, especially since the Harvey Weinstein
scandal, and the subsequent #metoo campaign in October 2017. Sexual
harassment, sexual violence and other forms of gender equality have beco-
me increasingly prominent on the political agenda, which will continue to
have an impact on the law at national, regional and global levels.

"Parliament UK (2019) https://www.parliament.uk/business/publications/research/key-
issues-for-the-new-parliament/the-new-parliament/characteristics-of-the-new-house-of-
commons/

8 Guardian (2016) https://www.theguardian.com/law/2016/oct/06/proportion-of-women-
judges-in-uk-among-lowest-in-europe
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This lecture provides a solid platform from which to explore the
remaining topics in the module, including human rights, violence against
women and girls, asylum, prostitution, sex trafficking, rape and domestic
violence.

Suggested Readings:

Anand, D, ‘Anxious sexualities: Masculinity, nationalism and violence’ in The British Journal of
Politics and International Relations, 92, pp.257-269, 2007

Asylum Aid (2003) Women Asylum Seekers in the UK: a gender perspective, some facts and figu-
res, Refugee Women’s Resource Project and Asylum Aid, 2003

Asylum Aid, Researching Country of Origin Information on Gender and Persecution in the context
of asylum and human rights claims, Asylum Aid and Refugee Women’s Project, 2007

Bloom, M, ‘Bombshells: Women and terror’ in Gender Issues, 281-2, pp.1-21, 2011

Bryson, V, Feminist Political Theory (2™ Ed), 2003

Butler, Judith, Gender Trouble, 1990

Cohn, Carol, (ed), Women & Wars, 2013

Connell, R.W. and Messerschmidt, J.W. Hegemonic masculinity rethinking the concept in Gender
& society, 196, pp.829-859, 2005

De Beauvoir, S, The Second Sex Trans. H. M. Parshley, 1986

Crawley, H, Refugees and Gender: Law and Process, 2001

Crawley, H, ‘Engendering the State in Refugee Women’s Claims for Asylum’ in Jacobs, S. et al
(eds) (2000) States of Conflict: Gender, Violence and Resistance, 2000

Enloe, C. H, Bananas, beaches and bases: Making feminist sense of international politics, 2000
Enloe, C, Maneuvers: The international politics of militarizing women's lives, 2000

Haywood, C. and Mac an Ghaill, M, Men and Masculinities, 2003

Harne, L. and Radford, J, Tackling Domestic Violence: theories, policies and practice, 2008
Higate, P, ‘Peacekeepers, masculinities, and sexual exploitation” in Men and Masculinities, 101,
pp. 99-119, 2007

Hill Collins, P. and Bilge, S, Intersectionality, 2016

Kennedy, H, Eve was Shamed: how British Justice is failing women, 2018

Kilby, J. and Ray, L. Violence and Society: towards a new sociology, 2014

Kirby, P, ‘How is rape a weapon of war?: feminist international relations, modes of critical
explanation and the study of wartime sexual violence’ in European Journal of International Relatio-
ns, p.1-25, 2012

Kofman, E., Raghuram, P. and Merefield, M, Towards Gender Sensitive Policies in the UK, 2005
Kofman, E, et al, Gender and International Migration in Europe: employment, welfare and politics,
2000

Leatherman, Janie L, Sexual Violence and Armed Conflict, 2011

Mackay, F, Radical Feminism, 2015

MacKinnon, C. A, Are Women Human? And Other International Dialogues, 2007

Marcus, S, Girls to the Front: The True Story of the Riot Grrrl Movement, 2010

Refugee Women Resource Project, Gender Issues in Assessing Asylum Claims: spreading good
practice across the European Union, 2005

Robinson, V. and Richardson, D, Introducing Gender and Women’s Studies, 2015

Murphy, P, Feminism and Masculinities, 2004

Sjoberg, L, Gender, War & Conflict, 2014

Tickner, A, Gendering World Politics: Issues and Approaches in the Post-Cold War Era, 2001
True, J, The Political Economy of Violence Against Women, 2012

Walby, S, The future of feminism, 2011

Weber, C, Queer International Relations, 2016

Woodiwiss, A, Human Rights, 2005
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Week Two: Women and the Law

Module POL501 Politics of Gender
Lecturer Dr Mireille Hebing (Regent’s University London)
Frequency Annually

Duration of Course

12 weeks (one term)

Admission Level 5 students BA Liberal Studies
Curriculum Core
Credit Points 12
Work Load (h) Course Time: 36
Independent Study Time: 36
Assessment: 48
Total Study Time: 120
Course Type Lectures and Seminars
No. of Students Maximum of 20 participants
Assessment Essay (50%) and Final Exam (50%)
Course-specific Effectively define a broad range of relevant information, demonstrate
Objectives / understanding through applying relevant gender concepts and theories.
Intended Successfully identify a range of relevant information relating to gender and
learning conflict and be able to discuss them constructively in classroom discussi-
Outcomes ons and assignments. Systematically search a wide variety of resources wi-
th critical judgement. Organise and present an argument clearly and in a
manner which anticipates opposing positions, using reliable, relevant and
multi-perspective-based evidence. Frequently and effectively articulate
module material in classroom discussions and assignments. Demonstrate
a professional attitude in the classroom and in assignments, through active
organisation, effective time-management and appropriate devotion to
understanding the module material. Demonstrate active reflection on the
concepts and contexts covered in the module.
llabus Plan Week One: Concepts: Sex and Gender

Week Two: Women and the Law; Enlightenment and Establishing Patria-
rchy

Week Three: Gender in International Law and Human Rights Discourse
Week Four: Early Feminism: Mary Wolstonecraft; Suffragette Movement
and the Right to Vote

Week Five: Second Wave Feminism (1960s/1970s); Third Wave and
Contemporary Feminism

Week Six: Masculinities

Week Seven: Violence Against Women and Girls (for example rape as a
weapon of war, female genital mutilation).

Week Eight: Gender and Asylum: Refugee and Migrant Women

Week Nine: Gender and Crime I: Prostitution and Sex Trafficking

Week Ten: Gender and Crime Il: Rape, Domestic violence, Sexual
Harassment

Week Eleven: #metoo: Future of Gender and Feminism

Week Twelve: Course Overview/Exam Preparation
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Damian Bielicki”

PUBLIC INTERNATIONAL LAW

The International Law module will provide students with an in-
depth introduction to the principles and functioning of the international le-
gal order from a multidisciplinary perspective. Topics will include: histori-
cal background, sources of international law, states, the United Nations
system, diplomatic and consular law, human rights, international humani-
tarian law of armed conflicts, space and cyber law, international criminal
law, environmental law and many more.

The module will provide students with the ability to learn,
understand, explore and acquire an understanding of the many issues that
fall under the umbrella of the area of socio-legal studies known as Public
International Law. Critical approach to legal education will be considered
involving multidisciplinary nature of international law, with studies rangi-
ng from law, politics, history, science, philosophy, sociology, economy, to
ethics and international relations. Moreover, we will look into international
law from the national, regional and global perspective. It will help students
describe, analyse and evaluate different issues, and to look beneath the
surface of laws and regulations, to see the 'bigger picture'. The selected
topics already had, have or will have a direct impact on our lives, making
it very practical.

The module will cover the fundamental knowledge of how
international law system works and what is the role of lawyers, politicians,
diplomats, and other professionals on the international arena. Practical
cases will be given in order to connect the law with real life scenarios. The
module is a rare opportunity for students, allowing them critically evaluate
ongoing developments in international law theory and practice, and
recognise how these developments relate to one another.

Learning outcomes:
On completion of this module, the students should be able to:
e Demonstrate in-depth knowledge of international law from a multi-
disciplinary perspective.

* Dr Damian Bielicki is a Visiting lecturer at Regent's University London.
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e Identify and critically evaluate current issues, developments,
knowledge, evidence and arguments relating to theory and practice
in a range of topics in international law.

e Demonstrate skills in critical awareness and originality of thought
in dealing with complex issues and developments of international
law.

e Demonstrate an ability to challenge and debate theory and practice
of international law — de lege lata and de lege ferenda (Latin: the
law as it exists and what the law should be).

e Demonstrate an ability to retrieve, synthesize and assimilate a
range of complex works in any specialist area within international
law and construct a coherent argument.

e Identify and develop oral and written communication skills in the
context of individual assignments, group work, moot courts,
debates or problem solving exercises.

e Engage in clear and effective communication of ideas and
arguments both orally and in writing to an international and diverse
audience.

e Show the ability to work independently with confidence, taking the
initiative to read, research and proactively seek out new skills and
knowledge.

e Demonstrate the ability to challenge orthodox and established
views and to think originally.

Suggested Literature:

e Shaw, Malcolm N., International Law, Seventh Edition, 8" Ed., Ca-
mbridge University Press 2017

e Crawford James, Brownlie’s Principles of Public International Law,
Oxford University Press 2012

e Aust, Anthony, Handbook of International Law, 2" ed. Cambridge
University Press 2010

¢ Dinstein Yoram, War, Aggression and Self-defense, latest edition.

e Shelton Dinah, The Oxford Handbook of International Human Rights
Law, Oxford University Press 2015

Additional Resources:

e International Court of Justice — Cases http://www.icj-cij.org/docket/
index. php?pl1=3
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European Court of Human Rights http://www.echr.coe.int/Pages/ho
me.aspx?p=home

Inter-American Court of Human Rights http://www.corteidh.or.cr/
index.php/en

International Criminal Court — Cases https://www.icc-cpi.int/en_me
nus/icc/situations%20and%20cases/cases/Pages/cases%20index.aspx
International Humanitarian Law — Treaties, documents and comme-
ntaries https://ihl-databases.icrc.org/ihl

United Nations — General Assembly Resolutions http://www.un.org
/en/sections/documents/general-assembly-resolutions/index.html
United Nations — Security Council Resolutions http://www.un.org/
en/sc/documents/resolutions/

United Nations Treaty Collection https://treaties.un.org/pages/cu
mulativeindexes.aspx

Syllabus Plan

Session 1: An introduction to international law
(Historical development, basic terminology and principles)

Session 2: Sources of International Law
(Focus on art. 38 of the Statute of the ICJ and the sources not mentioned
in the Statute)

Session 3: The subjects of international law
(States, international inter-governmental organisations, NGOs, non-
state actors, the concept of international legal personality)

Session 4: Territory in international law
(The concept of territory in international law, terrotorial sovereignty
and integrity, means of acquisition of territory etc.)

Session 5: The United Nations
(The UN System, the UN Charter, the UN bodies etc.)

Session 5: The Settlement of disputes
(Diplomatic and judicial methods of dispute settlements; the role of
international institutions and organisations in dispute settlements etc.)

Session 6-7: Human Rights Law
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Damian Bielicki

(International and regional protection of human rights)

Session 7-8: International Humanitarian Law of Armed Conflicts
(Historical background, the illegality of war, exceptions to the
prohibition of the use of force etc.)

Session 9: Technological development and international law
(Air Law, Space Law, Cyber Law)

Session 10: Environmental Law
(Historical background, current legal regime)

Working Language: English

Bibliography: Students will be provided with a reader and the power po-
int presentation prepared by the lecturer.

Learning-/Teaching methods: Students may use all devices they deem
necessary and helpful for their presentations, such as Power Point.
Presentations, Overhead Projector, White Board, Flip Chart, Handouts.
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Vasilka Sancin* and Masa Kovi¢ Dine**

TEACHING EU LAW AS PART OF INTERNATIONAL LAW
SYLLABI

1. Introduction

This chapter offers a perspective on teaching European Union (EU)

law as part of public international law programme at the Faculty of Law,
University of Ljubljana (the Faculty).! The experience of the Faculty’s De-
partment of International Law shows that fundamentals, as well as some
selected EU law aspects can be effectively taught as part of international
law courses, both at bachelor, as well as at Masters level of legal studies.
Among others, such approach enables the students to connect EU law topi-
cs with other legal fields and gives them a broader vertical and horizontal
understanding of the functioning of the EU legal system.
Since the late 1990s, some fundamental characteristics, as well as selected
topics of EU law are being regularly taught as part of an obligatory Public
International Law course in the 4" year of studies at the bachelor level, as
well as within courses at Masters level, currently, particularly within a
course entitled Selected chapters of International Law, available as an
obligatory course of the International Law Module at the Bologna Masters
level at the Faculty.

Within the Public International Law course (10 ECTS, 150 hrs
in total — 90h lectures, 60 hrs practical exercises analysing jurisprudence
of international courts and tribunals) — which is currently part of the 1st
Bologna cycle studies — EU law is mainly discussed in the introductory
part (Winter Semester), where basic relationships between different legal
orders, i.e. domestic law — EU law — international law, are explained, also

* Vasilka Sancin, PhD, Associate Professor of International Law and Head of the
Department of International Law at the Faculty of Law, University of Ljubljana, Director
of the Institute for International Law and International Relations Poljanski nasip 2, Si-
1000 Ljubljana, Slovenia, e-mail: vasilka.sancin@pf.uni-lj.si; telephone: +38614203129.
** Masa Kovi¢ Dine, PhD, Assistant Professor of International Law at the Faculty of Law,
University of Ljubljana, Poljanski nasip 2, Si-1000 Ljubljana, Slovenia, e-mail:
masa.kovic-dine@pf.uni-lj.si; telephone: +38614203116.

! The education and training in EU law at the Faculty of Law, University of Ljubljana, as
part of the law of Slovenia, are presented in the chapter of this book titled Education and
Training in EU Law at the Faculty of Law of University of Ljubljana by Ana Vlahek.
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by referring to theories of monism, dualism and coordination (approxi-
mately 3hrs of lectures and 2 hrs of practical exercises discussing the juri-
sprudence of the Court of Justice of the EU (CJEU)). There are also other
instances where EU law is invoked during discussion of fundamental rules
and principles of international law, such as conditions for recognitions of
States, where EU seems to have added some conditions for recognition of
new States, including after the dissolution of former Yugoslavia, or when
looking at various sanctions mechanisms introduced by the EU law to
either fight terrorism or respond to illegal use of force, among others.

Much stronger focus on and a detailed study of the interplay
between public international law and EU law is however ensured within
the International Law module of the 2" Bologna cycle studies offered at
the Faculty since 2009. The main obligatory course of the module, entitled
Selected Chapters of International Law (8 ECTS, 90 hrs in total — 60hrs
lectures, 30 hrs practical exercises) is specifically so designed as to analyse
the subject matter of each course’s chapter from both, international law
and EU law, perspectives. This approach is further explained in the
following part of this chapter.

Since many years, the EU law has been a subject of specialized

moot court competitions. Nevertheless, it is not unusual that the EU law
and jurisprudence are referred to also within student moot court compete-
tions in the field of public international law (e.g. Philip C. Jessup Internati-
onal Law Moot Court Competition, Frankfurt Investment Arbitration Moot
Court Competition, Manfred Lachs Space Law Moot Court Competition),
in which the Faculty’s teams regularly participate and achieve remarkable
results.
In addition to teaching of EU law within the Faculty’s Department of
International Law, there are also numerous theses (formerly - before Bolo-
gna reform - at the bachelor level (until these were replaced by two additi-
onal elective courses), at Masters level as well as in doctoral studies) focu-
sing on various EU law issues, while the students can engage also in nume-
rous Department’s research projects, tackling also aspects of EU law.

2. Expanding Knowledge of EU Law within the Masters Studies
of International Law

Already in the 2001 programme of the, then scientific, Masters
studies in international law (pre-Bologna studies), the curricula included a
special mandatory course entitled International Legal Aspects of the Euro-
pean Union. The course with 20 hrs of lectures tackled various EU law
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issues, such as history of EC/EU integrations, legal personality of the EC
and EU, institutional structures, conclusion of treaties, foreign affairs of
the EU, legal aspects of EU association and membership processes and
ensuing institutional and normative matters. The course was designed with
the purpose to educate and prepare individuals involved in the process of
Slovenia’s preparations for the future EU membership, as well as those
who needed to be aware of EU normative and institutional framework as
part of their jobs even prior to Slovenia’s EU membership attained in 2004.

However, after the Bologna reform and the unfortunate abolition
of the scientific Masters studies in Slovenia, the Faculty’s Department of
International Law decided, as indicated above, to include in its internati-
onal law module of the 2" bologna cycle, an obligatory course entitled Se-
lected Chapters of International Law. The course’s syllabus consists of the
following main topics: the relationship between international law and
national law, the relationship between international law and EU law, prote-
ction of minorities, diplomatic protection, international investment law,
international environmental law and peaceful dispute settlement. While the
focus on EU law is crucial within the topic on the relationship between
international and EU law, all the other topics contain also important EU
law elements, as will be presented in the following parts. EU law units are
presented to the students in varying ways, through specifically focused
lectures on EU topics, through comparisons of EU law with international
law rules or though the study of the CJEU decisions and opinions or other
practical examples from EU practice.

2.1. The Relationship between International Law and EU Law

As illustrated above, the EU law topics are significantly
intertwined with the international law topics, even more so for EU Member
States (MS). Hence, it is necessary for the students to learn about the
relationship between international law and EU law. The course Selected
Chapters of International Law thus dives into the complexities of division
and sharing of competences between the EU and its MS in relation to their
legal rights and obligations under international law. In particular, the
students are expected to gain an in-depth knowledge of the position of
international law within the EU law. The fundamental aspects of EU
competences are already discussed at undergraduate (bachelor) level (1%
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Bologna cycle), as for example, the case of MOX plant?> and mixed
international agreements is studied as part of the practical exercises within
the course of Public International Law. The issue of the relationship be-
tween the EU law and international law, as two separate legal systems, is
however further elaborated with the study of the Kadi case® and the EU
Courts’ decisions at all levels, as this is one of the cornerstone cases for
the illustration of the relationship between the EU law and international
law. The students are required to read in detail the decisions of all the
Courts’ instances and are encouraged to discuss all the possible outcomes
of the decisions. Within this, the course addresses also the issues of the
protection of fundamental human rights at the EU level. The basic textbook
for this part of the course is Sancin, V., Mednarodno pravo v hierarhiji pra-
vnih virov EU in njenih ¢lanic (International Law in the Hierarchy of Legal
Sources of EU and Its Member States), Uradni list Republike Slovenije,
Ljubljana, 20009.

2.2. Protection of minorities

The minority protection is an EU priority area especially in the
enlargement process.* While the legal framework for minority protection
within the EU is rather weak, there are other European regional documents
and monitoring mechanisms that offer protection to ethnic, linguistic and
religious minorities in EU MS. The syllabus of the course among the
general topics on the development of minority protection and protection of
minorities under the United Nations system, also covers minority prote-

2 Commission of the European Communities v Ireland, Judgment of the Court (Grand
Chamber) of 30 May 2006, Case C-459/03.

% Yassin Abdullah Kadi v the Council of the European Union and European Commission,
Judgment of the Court of First Instance (Second Chamber, extended composition) of 21
September 2005, Case T-315/01; Yassin Abdullah Kadi and Al Barakaat International
Foundation v the Council of the European Union and European Commission, Judgment
of the Court (Grand Chamber) of 3 September 2008, Joint cases C-402/05 P and C-415/05
P; Yassin Abdullah Kadi v European Commission, Judgment of the General Court (Seve-
nth Chamber) of 30 September 2010, Case T-85/09; European Commission and Others v
Yassin Abdullah Kadi, Judgment of the Court (Grand Chamber), 18 July 2013, Joined
Cases C-584/10 P, C-593/10 P and C-595/10 P.

4 Towards a Comprehensive EU protection system for minorities, Directorate-General for
Internal Policies, Policy Department C, Citizens’ Rights and Constitutional Affairs, PE
596.802 (2017), < http://www.europarl.europa.eu/RegData/etudes/STUD/ 2017/596802/
IPOL_STU(2017)596802_EN.pdf> (14.4.2019).
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ction under the Council of Europe and its leading document European Co-
nvention of Human Rights and Fundamental Freedoms (ECHR), as well
as under the system of the Organization for Economic Cooperation and
Development (OECD). These multiple documents and their monitoring
mechanisms are best presented through a case study of an example of a
national minority. Hence, the examples of the position and struggles of the
Slovenian minorities in neighbouring countries, all EU MS, are studied by
the students through the latest reports of the abovementioned monitoring
bodies. The issues of fulfilment by the states of residence of the respective
minorities and their options for legal redress are discussed. In light of the
later, the students become familiar also with the position of EU and mea-
sures at its disposal to react to abuses of minorities rights in its MS.

2.3. Diplomatic Protection and International Investment Law

These two titles of the syllabus again call for study of the EU legal
regulation on the topic of investment law and more specifically investment
arbitration and other forms of dispute resolution. Various topical inve-
stment cases are studied and their impact on EU law. Among those are the
Yukos case®, especially due to the related human rights violations and
proceedings before the European Court of Human Rights (ECtHR) and the
issues related to the enforcement of the award before the courts of EU MS,
as well as the Achmea judgment® on incompatibility od intra-EU inve-
stment agreements with EU law, and the Opinion 1/177, in which the CJEU
confirmed the CETA’s Investment Court System’s compatibility with EU
Law.

2.4. International Environmental Law

Special focus in the course is also given to the study of the
European Environmental Law and its enforcement. As the environmental
law cases studied have an important implication on EU law and national
environmental law regulation and implementation, these implications are

> PCA Case No. AA 226 Hulley Enterprises Limited (Cyprus) v. The Russian Federation,
PCA Case No. AA227 Yukos Universal Limited (Isle of Man) v. The Russian Federation,
PCA Case No. AA 228 Veteran Petroleum Limited (Cyprus) v. The Russian Federation,
13 July 2014, https://pca-cpa.org/en/cases/61/ (14.4.2019).

6 Slowakische Republik v Achmea BV, Judgment of the Court (Grand Chamber) of 6 Ma-
rch 2018, Case C-284/16.

7 EU-Canada CET Agreement, Opinion of the Court (Full Court) of 30 April 2019,
Opinion C-1/17).
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discussed as a consequence of the international law case-law. One of such
cases is the already mentioned case of the MOX plant, that addresses the
relationship between international law and EU with mixed agreements. Fu-
rthermore, the issue of the competences between EU institutions and MS
IS discussed, as this affects the MS’ obligations in fulfilling international
environmental law agreements. In areas where international law lacks
regulation for environmental protection, such as the field of protection of
forest and deforestation, EU law regulation is presented as the relevant
regulation limiting states’ sovereignty over natural resources and determi-
ning their management. In the case of deforestation the ECJ case C-441/17
European Commission against Poland® is studied and discussed in detail.
Further attention is also given to the issues of litigation in environmental
matters and the EU fora as some of the possible alternatives are looked at.

2.5. Peaceful dispute settlement

For EU MS, various EU mechanisms and fora for dispute
settlement, present a viable option for resolving a plethora of inter-State
disputes. As the international options are often limited, due to restricted
standing requirements or lack of jurisdiction or inadmissibility, the EU me-
chanisms open numerous avenues for redress that would otherwise not be
available to EU MS or private disputing parties. Among the inter-State di-
sputes discussed in the course is also the dispute between Slovenia and
Croatia, that was brought by the former before the CJEU in 2018.

3. Conclusion

The EU Law, from its inception as a special branch of international
law, gradually evolved into an independent sui generis legal order, mostly
as a result of its progressive interpretation by the EU courts. However, its
umbilical cord with international law has never been fully cut. There are
thus many reasons why EU law shall be studied also within the public
international law curricula, in addition to its incorporation in other legal
courses. Let us name just a few. The fundamental EU treaties, such as the
Lisbon Treaty, maintain the quality of treaties under international law, for
which the interpretative rules of the Vienna Convention on the Law of
Treaties apply. Moreover, the EU has become a party to a number of

8 European Commission against the Republik of Poland, Judgment of the Court (Grand
Chamber) of 17 April 2018, Case C-441/17.

24



Best practices in teaching EU law - CABUFAL

multilateral treaties in place or in addition to its MS, and is thus bound by
such international legal obligations, which need to be honoured within the
international legal system. Finally, yet importantly, the CJEU has been
using international law in exercising its judicial function since its
inception, and is thus importantly contributing to the phenomenon of Euro-
peanisation of international law.

All of the above and more, have led some to argue that ‘the
European Union’s legal system has become the most effective internati-
onal legal system in existence, standing in clear contract to the typical wea-
knesses of international law and international courts’®.

9 Karen J. Alter, Establishing the Supremacy of European Law, The Making of an Interna-
tional Rule of Law in Europe, Oxford University Press, 2001.
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Ana Vlahek*

EDUCATION AND TRAINING IN EU LAW AT THE FACULTY
OF LAW OF UNIVERSITY OF LJUBLJANA

1. INTRODUCTION

University of Ljubljana is the oldest and largest higher education
and scientific research institution in Slovenia. It was established in 1919,
the Faculty of Law being one of its founding members. In 2019, when both
the University and the Faculty are celebrating their 100th anniversary,
Slovenia is marking 15 years of its membership in the EU. EU law, howe-
ver, started to be taught at Faculty of Law in Ljubljana much before
Slovenia entered the EU in 2004. Regular study programmes covering EC
law date back to late 1980s and the beginning of 1990s when various types
of courses on EEC/EC law were offered to bachelor and masters students.
The majority of these activities were performed within one of the Tempus
projects. It is noteworthy that at the time (i.e. in the period of Slovenia’s
path to independence from the former Yugoslavia), many law faculties
from the EU Member States had not yet offered elective, let alone obliga-
tory, courses in EEC/EC/EU law. The motor behind this modern and visio-
nary movement was undoubtedly Professor Peter Grilc! of the Faculty’s
Department for Private Law? who was aware of the importance of Slove-
nia’s membership in the EC and the knowledge required by legal practiti-
oners, judges and businesses before and upon joining the EU.

* Ana Vlahek, PhD (Ljubljana, Slovenia), Associate Professor at University of Ljubljana,
Faculty of Law, Poljanski nasip 2, Si-1000 Ljubljana, Slovenia, e-mail: ana.vlahek
@pf.uni-lj.si; telephone: +38614203154. This chapter discusses education and training in
EU law at the Faculty of Law, University of Ljubljana, as part of the law of Slovenia,
while the chapter by Sancin and Kovi¢ Dine addresses the inclusion of EU law topics in
international law courses.
thttp:/fwww.pf.uni-lj.si/en/faculty/teachers-and-researchers/peter-grilc-phd-professor/
(28/2/2019).

2 http://www.pf.uni-lj.si/en/faculty/departments/department-of-civil-law/ (28/2/2019).
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2. TEACHING EC/EU LAW AT FACULTY OF LAW IN
LJUBLJANA

2.1. The beginnings (1980s and 1990s)

The beginnings of the introduction of EEC/EC/EU law to
educational activities of the Faculty of Law in Ljubljana date back to late
1980s when Professor Peter Grilc (researcher and teaching assistant at the
Faculty of Law in Ljubljana at the time) returned from internship at the
European Commission in Brussels. Inspired by the ideas of European
integration and the functioning of the common market and conscious of
both, the importance of Slovenia’s trade with the EEC Member States, as
well as the alignment of Slovenian legal order to acquis communautaire,
required for the future EEC membership, he succeeded in organizing vario-
us EEC law related summer schools and other extra-curricular activities.
With the support from his mentor Professor Emeritus Bojan Zabel,® he
eventually also succeeded in enlisting a new course on EC Law (SI. Pravo
Evropske skupnosti) among the elective courses of the last, fourth year of
bachelor studies. The course outline represented the framework for all later
courses covering EC/EU law and consisted of the following topics: histo-
rical overview, EC institutions, EC legal sources, judicial remedies, chara-
cterristic of EC law, free movement of goods, EC competition law, free
movement of person and services, economic and monetary union, the pro-
tection of environment, foreign policy, Slovenia and the European commu-
nities. It required studying the ECJ’s case law and reading existent foreign
literature on the functioning of the EC, as well as the first Slovenian work
on EC law, i.e. a casebook of 1984 titled Legal Regulation of the EEC by
late Professor Mirko Ilesi¢ of University of Maribor, Faculty of Law.

Shortly thereafter, Professor Grilc became a member of Tempus
project JEP 07783/94 performed within the Trans-European cooperation
scheme for higher education between Central/Eastern Europe and the Eu-
ropean Community.* The project titled Introduction of European law into
university programmes and extra-university education in Slovenia was ai-
ming at introducing and/or restructuring and modernizing EU law courses
at law faculties in Ljubljana and Maribor including the development of a
postgraduate Masters course in European law and the creation of an inte-

3http://ww.pf.uni-lj.si/en/faculty/teachers/bojan-zabel-phd-professor-emeritus/ (28 / 2 /
2019).

4 European Commission, Tempus, Compendium, Academic Year 1994/95, Brussels,
Luxembourg, 1994, http://aei.pitt.edu/91970/1/1994-95.pdf (28/2/2019).
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rnational summer school in European law.> The EC financed the intro-
duction of EC law courses into the curricula of Slovenian law faculties
whereas the latter obliged to perform the courses on a regular basis and fi-
nance them. The project provided for cooperation of universities of Mari-
bor (Professor Mirko Ilesic), Ljubljana (Professor Peter Grilc), Graz (Pro-
fessor Posch), Trieste (AvD. Mansi) and Amsterdam (Professor Jan H.
Jans and Professor Edmond L.M. Volker).

One of the most important results of the project activities at the
Faculty of Law in Ljubljana was the introduction of an obligatory course
titled EC Law in the last, fourth year of undergraduate programme. As was
the case with the pre-existent elective course, EC Law consisted of 90 hrs
and was taught by Professor Grilc and Professor Podobnik® (a teaching
assistant at the time) throughout both the winter and the spring semester.
In addition, a novel elective course The Law of International Economic
Integrations covering predominantly EC law was introduced within the
scientific masters studies of civil and commercial law. As teaching EC law
at the faculty started so many years ago, there is actually no evidence
available of the exact academic year in which the elective and the obli-
gatory courses on EC law within undergraduate and postgraduate studies
were launched. Undergraduate study programmes stored in the faculty
archives date back to 1996/7, while some older ones that are available are
not dated.” According to the memories of Professors Grilc and Podobnik,
the undergraduate elective course started in the beginning of 1990s while
its obligatory counterpart sometime in the middle of 1990s during the
implementation of the Tempus project. According to the faculty books and
old programme booklets, courses covering EC law in postgraduate studies
were offered in 1993/94 at the latest.

Within the Tempus project, Professors Grilc and Podobnik also
organized two summer schools in European law that took place at the
Faculty of Law in Ljubljana in 1997/8 and 1998/9. Various case-books on
EC law were also issued at that time as a result of the project activities.®

5 See Fasink, Tudi to je lazja pot do znanja, Pravna praksa, no. 3, 1995, p. 28.

& http://www.pf.uni-lj.si/en/faculty/teachers-and-researchers/klemen-podobnik-phd-asso
ciate-professor/ (28/2/2019).

"1 would like to thank our colleagues from the students' office for their help in the research
of the study programmes archives.

8 Jlesic, Grilc, Brinar, Pravo Evropske skupnosti, praktikum, Pravna fakulteta v Mariboru,
1996; llesi¢, Grilc, Knez, Pravo Evropske skupnosti, Del 2, Primeri iz prakse sodis¢a
Evropske skupnosti, Pravna fakulteta v Mariboru, 1997; llesic¢ et al., Pravo Evropske
skupnosti: studijsko gradivo in sodna praksa, Pravna fakulteta v Mariboru, 1998.
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A couple of years before Slovenia joined the EU, Professors Grilc
and Podobnik wished to upgrade all these activities by instituting a new
faculty Department of European Law and/or a faculty Institute for
European law that are typical in the EU Member States and a conditio sine
qua non for intensive scientific research of EU law. Their ideas were
unfortunately not implemented. This was surely one of the barriers to
additional intensification of research of EU law at the Faculty. Another
reason for deficiency in EU law research activities on the turn of the centu-
ry and onwards, have been the everlasting poor employment possibilities
at the Faculty, resulting in the lack of young researchers and teachers,
coupled with overburdening of the existent staff, who cannot focus solely
on researching EU law (let alone a specific topic within EU law), but are
too often required to cover a variety of courses within different legal fields.
Having regard to these circumstances, the results of those teaching and
researching EU law have been quite formidable. The quality of teaching
and research of EU law is best measured by the successes of University of
Ljubljana teams on EU moot court competitions and our graduates on their
Erasmus, postgraduate or PhD studies abroad providing feedback on how
excellent is their knowledge of EU law gained at the Faculty, as well as by
the number of successful conferences organized and projects covering
topics of EU law performed by the Faculty staff.

2.2. Courses on EC/EU Law of the pre-Bologna system (mid-
1990s — 2009)

Course titled EC Law has been one of the focal obligatory courses
at the Faculty of Law in Ljubljana since the middle 1990s. As was the case
with the elective course on the EC Law, that was added to the curriculum
a couple of years earlier, this course, too, covered both general constitute-
onal and procedural topics, as well as substantive topics such as the four
freedoms and EC/EU competition law. It was structured as follows: The
evolution of the European economic integration; EC Institutions; Judicial
remedies in the EC; EC legislation and political decision-making; Nature
of EC law: direct and indirect effect; Application of EC law: remedies
before national courts; Relationship between EC law and national law:
priority; General principles; Free movement of goods; Free movement of
workers (and beyond); Freedom of establishment and offering services;
Public policy exceptions; Guaranteeing equality; Competition law; IP law;
The State and the common market; Common market: ideas for finalisation;
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Protection of environment; Foreign policy; Slovenia and the EC. The cou-
rse syllabus had for years remained more or less the same. It had only been
slightly restructured and written in more detail, some aspects of EU law
(e.g. EU consumer law and the novelties brought by the new treaties) were
also added.

The course hours were divided into lectures and seminars (2 hrs of
lectures plus 1 hr of seminar per week in both winter and spring semesters).
What we can detect as still being a best practice in teaching EU law at our
faculty is the integration of case law studies in the lecturing system. From
the outset, the topics on EC/EU law have been explained by analysing the
relevant ECJ/CJEU cases. Some of the focal topics and cases used to be
additionally analysed in depth at the seminars, which were performed in
smaller groups of students. These days, the seminars may as a rule be
performed only in one group of students, and the exercises can hardly be
organized due to the fact that the Faculty is understaffed, which is why all
the activities (ex chatedra lectures, discussions, analysis of CJEU cases
etc.) take place during the “lectures”.

As at the time, no case law was available in Slovenian language,
the cases were read and analysed in English (or other available language
chosen by the students) which enabled the students to practice foreign
languages and legal terminology. The students were also encouraged to use
foreign literature on EC/EU law (e.g. Craig & deBurca, Mathijsen, Brown
& Jacobs, Harding & Sherlock, Emmert, Opperman, Steiner & Woods etc.)
which remained the focal literature set out in the study programmes even
after the first Slovenian book on EU law was published in 2001. The Law
of the EU (SI. Pravo Evropske unije) written by Peter Grilc and Tomaz
Ilesi¢, was comprised of two parts, the first covering the general topics of
EU law (history, principles, judicial remedies, legal acts, decision-making
etc.),’ and the second, the substantive law of the EU, mainly the law on the
four freedoms and competition law.® The book was modelled on the
existent foreign books on EC law and has for many years remained the
only Slovenian monograph on EU law.

Before Slovenia entered the EU, other bachelor programme
courses, be it obligatory or elective, did generally not cover any EU law
topics while afterwards, selected aspects of EU law have slowly begun to

® Grile, Ilesié, Pravo Evropske unije, 1. knjiga, Zbirka Pravna obzorja 17, Cankarjeva za-
lozba, Ljubljana 2001.

10 Grilc, Pravo Evropske unije, 2. knjiga, Zbirka Pravna obzorja, 17, Cankarjeva zalozba,
Ljubljana 2001.
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be analysed within labor law, social security law, private law, corporate
law, criminal law, and other undergraduate courses.

In the pre-Bologna system, the Faculty of Law in Ljubljana offered
also accredited scientific masters and PhD programmes. Within the Civil
and Commercial Modules of the Masters programme, elective course on
The Law of International Economic Integrations was performed at least
from 1993/94 onwards. Apart from the WTO, it covered mostly the functi-
oning of the EEC. This course was later (possibly in 1996/7) transformed
and renamed to EC Law and later to EU Law. Another elective Masters
course coveringEEC/EC/EU law was Competition Law where EEC/EC/EU
competition law was intensively analysed due to the fact that Slovenian
competition law was already at the time based on that of the EU. Some EU
law related topics were lectured also within the obligatory masters course
on Private law and the elective courses on Consumer Law, Corporate Law,
This required those who had not yet studied EC/EU law during their
undergraduate studies or have not decided to enrol in the EC/EU related
elective courses, to grasp the basics of the functioning of the EC/EU.
Professors Grilc and Podobnik who were the driving force behind these
curricula, had also encouraged the students to write their masters and PhD
thesis on selected topics of EU law.

Even after Slovenia joined the EU, teaching EU law for Masters
students unfortunately continued solely within the Civil and Commercial
Module of the masters studies where only an elective course on EU Law
was offered. No EU module was launched.

In the years right before and after Slovenia joined the EU, a lot of
students nevertheless recognized the importance and advantages of
research and knowledge of EU law and decided to write their diploma and
Masters thesis on various topics of EU law. During this period, the first
student teams of the Faculty started to participate at European law moot
court competitions, first at the Central and East European Moot Court
(CEEMC) and later at the European Law Moot Court (ELMC), where they
have instantly started achieving formidable results. The Faculty staff
members, active in the research of EU law, have at the time also started to
participate in various European projects and research groups.

2.3. The Bologna reform of 2009

In 2009, the so-called Bologna reform was implemented at the
Faculty. Major and much criticized restructuring of the studies had taken
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place as a result.!! The traditional four years of pre-Bologna university
bachelor studies with an additional year for finalizing the exams and
writing the final diploma thesis were replaced by a combination of four
years of 1% cycle bachelor studies (that at the beginning required a defense
of a shorter diploma thesis, which was later replaced by two additional
elective course exams),*? and of one year of 2" cycle Masters studies, endi-
ng by a masters diploma thesis defence.!® An extra year for finalizing the
exams and/or writing a thesis can be added to both the four bachelor years
and the one Masters year.

The bachelor course on EU Law, too, underwent changes with the
Bologna reform. Instead of one core obligatory course on EU law in both
semesters of the final, fourth year, two obligatory courses on EU law are
now part of the 1% cycle studies: European Constitutional Law comprising
60 hrs (4 ECTS) in the spring semester of the first year, and EU Law
comprising 120 hrs (8 ECTS) in the winter semester of the second year.
Within European Constitutional Law (covering both EU and the Council
of Europe), the basics of the functioning of the EU are presented (the legal
nature of the integration, general principles, decision-making, institutions),
while the judicial remedies and the four freedoms are taught within the
course EU Law. Initially, the Bologna EU law course of the second year
was titled EU Law and Economics, as it covered also selected topics on
economics of EU law. Upon the retirement of the professor covering these,
the substance of the course was restructured back to the traditional one and
the course was renamed back to EU Law.

As the course was moved from the fourth to the first and second
year, where the students are lacking basic knowledge of corporate law,
commercial law, national procedural law etc., it is impossible to provide
an in-depth analysis of a series of focal issues of the functioning of the EU
and its internal market. That is why, some of the topics that were initially
foreseen to be covered within the EU law course (e.g. EU competition law)
had to be omitted and are now covered within other obligatory and elective
courses of the 3 year of undergraduate studies (Commercial Law,
Corporate Law, European Private Law) and of Masters studies (Comme-
rcial Law and Procedure, International Commercial Law, Private Interna-

11 See Kranjc, Bolonjska reforma kot priloznost ali kot nepotrebna nadloga?, Pravna pra-
ksa, GV Zalozba, y. 24, no 20 (19 May 2005), pp. 6-8; Kranjc, (Bolonjska) reforma pra-
vnega $tudija, y. 25, no. 28 (20 July 2006), p. 18; Zuzek Leskovsek, Bolonjska reforma:
od ideje do izvedbe, MA thesis, Univerza v Ljubljani, Pravna fakulteta, 2018.

2 http:/fwww.pf.uni-lj.si/en/1st-cycle/ (28/2/2019).

B http:/fiwww.pf.uni-lj.si/en/2nd-cycle/ (28/2/2019).
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tional Law etc.). Learning on the functioning of the internal market should
be reserved for the last years of legal studies after the students have already
grasped the basics of corporate law, commercial law and economics,
various national judicial and administrative procedures, and have a better
understanding of the functioning of the State, the EU and the economy.
Extra hours available within the EU Law course (that were somewhat
lacking in the pre-Bologna era having regard to the variety of topics
covered in the course programme) are dedicated to in-depth analysis of the
cases that are relevant for Slovenia, be it within the analysis of the judicial
structure in the EU or the four freedoms. This way, the students have a
clearer idea of how the EU is functioning and how EU law and the CJEU’s
judgments affect them. Students are presenting Slovenian preliminary
ruling cases, actions against Slovenia at the Court, Slovenia-related nullity
actions etc. Selected substantive issues that are in the forefront in Slovenia
are also being discussed. Such cooperation among students and professors
has been perceived as having synergetic effects on the understanding of
EU law.

The Bologna 2nd cycle Masters study programme allows the
students to decide between five study-orientation modules (general,
commercial law, civil law, international law, state law). Unfortunately, no
European or EU law module exists. Apart from obligatory courses of the
commercial law module titled Economic Analysis of the Functioning of the
EU market and undertaking and International and European Social
Security Law, no obligatory or elecetive course on EU law is available.
Otherwise, EU law is taught only if the topics covered within the available
modules and courses are connected to EU law.

2.4. Erasmus courses

The Faculty has concluded exchange agreements within the
Erasmus+ Programme with more than 90 universities from nearly all of
Europe.!* First Erasmus courses for incoming students were offered more
than a decade ago and their number grew each year. Today, various courses
covering EU substantive and procedural law are offered in English and are
very popular among Erasmus students: European Constitutional Law,
Judicial Remedies in the EU, Internal Market of the EU, European Private
Law, International and European Social Security Law, Judicial Coopera-
tion in Civil Matters, Public Services in EU Law, etc.

15 http://www.pf.uni-lj.si/en/international -program/erasmus-108/ (28/2/2019).
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3. THE IMPORTANCE OF MOOT COURTS FOR
GAINING ADVANCED KNOWLEDGE IN EU LAW

The Faculty takes special pride in the fact that one of the most
developed (extra-)curricular activities offered to the students is the
participation in national, regional and international moot court competiti-
ons.® Our students started participating in moot courts in the beginning of
the 1990s and have since then positioned University of Ljubljana as one of
the leading universities in moot courting in the world. Moot courts are
recognized by the Faculty and the University as an extremely important
part of legal education and preparation for the future legal profession, as
well as an opportunity for the students to gain advanced knowledge of law
and terminology, research and rhetorical skills and team work.!® That is
why recently ECTS have been assigned to moot courts enabling the stude-
nts to replace one of the elective courses by active participation in a faculty
acknowledged moot court team.*’

Since 1999, Faculty teams have been participating at a regional
moot court competition on EU law - Central and East European Moot
(CEEMC)® that is organized by British Law Center under the auspices of
the CJEU and University of Cambridge.'® In 2000, 2003, 2012, 2014 and
2015 the Faculty won the competition, scored 2nd in 2004, 3rd in 2005 and
2017, and received multiple prizes for best speakers and best memoranda.
Teams taking part in the European Law Moot Court (ELMC)%, organized
by the ELMC Society and the CJEU, too, have always been very succe-
ssful in their participation in the competition, having always qualified for
the oral phase and scoring well at Regional Finals.?! They have also quali-
fied three times to the All-European Final in Luxembourg. In 2004, the

16 See Skrubej, Moot court tekmovanja — tekmovanja v simuliranih obravnavah pravnih
primerov, http://www.pf.uni-1j.si/mednarodno-sodelovanje/mednarodna-studentska-tek
movanja/ (28/2/2019).

17 Vlahek, Sodelovanje §tudentov Pravne fakultete Univerze v Ljubljani na mednarodnih
Studentskih moot court tekmovanjih, in: Kambic et al., Liber Amicorum Janez Kranjc,
Pravna fakulteta Univerze v Ljubljani, Ljubljana 2019, in print

18 1hid.

19 https:/fwww.ceemc.co.uk/, http://mww.pf.uni-lj.si/mednarodno-sodelovanje/mednaro
dna-studentska-tekmovanja/central-and-east-european-moot-court-ceemc/

20 |bid..
Zhttps://www.europeanlawmootcourt.eu/,http://www.pf.uni-lj.si/mednarodno-sodelovan
je/mednarodna-studentska-tekmovanja/european-law-moot-court-competition/

22 For details on the results of University of Ljubljana teams on the ELMC, see Aleksovski
et al., Ljubljana regional final booklet: ELMC 2018/2019 Ljubljana regional final, 31
January - 3 February. University of Ljubljana, Faculty of Law, Ljubljana 2019.
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Faculty’s team won the All-European Final in the AG category, while in
2006, scored second in this category. In 2016, the Faculty’s team won the
All-European Final in the team category while in 2017, one of the students
received the Ole Due Best Speaker Award. These achievements are
undoubtedly a result of intense studying of EU law during undergraduate
and postgraduate studies at the Faculty, as well as of extremely intense and
enthusiastic, though oftentimes pro bono, coaching by mostly junior aca-
demic staff and/or former mooties.

4. THE FUTURE OF EU LAW AT FACULTY OF LAW IN
LJUBLJANA

Detecting the pitfalls of the reformed “Bologna system”, the
Faculty is now planning to reform its study programme, so as to re-
establish uniform, 5-year legal studies without any distinction between 1%
and 2" cycles. Analysis of the planned draft study programme shows that
while European Constitutional Law remains in the 1% year with 60 hrs of
lectures (4 ECTS), the core obligatory EU Law course is losing 30 hrs of
lectures (2 ECTS) leaving it with only 90 hrs (6 ECTS). A good decision
though, was to move it from the second to the third year, when the majority
of the relevant topics required for understanding the functioning of the
internal market are already explained within other courses.

Despite this unreasonable cut in the amount of lectures dedicated
to the core EU law course, accompanied by other already existent inefficie-
ncies of EU law education and research at the Faculty, the amount of
knowledge and the proficiency of our students in EU law, will surely not
decrease as they have a multitude of other curricular and extra-curricular
options to learn EU law, in particular within moot court and thesis research
activities. Hopefully, the enthusiasm of the students and academic staff and
their passion for EU law will remain the true driving force behind the
faculty’s EU research and teaching activities and successes.
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Mihovil Skarica”

EUROPEAN DIMENSION OF TEACHING PUBLIC
ADMINISTRATION AT THE UNIVERSITY OF ZAGREB -
FACULTY OF LAW

1. EUROPEAN ADMINISTRATIVE SPACE IN THE
CURRICULUM OF LEGAL STUDIES

European Union does not have the competence to directly regulate
institutional or organizational issues of member states’ public administrati-
ons as constitutional texts of the EU do not provide for a specific model of
public administration. Nevertheless, during the years, an acquis regarding
public administration, both formal and informal, has emerged. European
administrative space (EAS) is a concept that refers to a common set of pri-
nciples and standards for an action within public administration. It is fou-
nded on several widely accepted key standards: rule of law, openness and
transparency, accountability, efficiency and effectiveness, but also on pro-
portionality, subsidiarity, participation and coherence. European Union
attracted the attention of public administration scholars not only as a source
of influence on domestic administrative institutions, but also as a specific
institutional system as well, whose administrative bodies represent a co-
mplex and unique network. The issue of administrative capacity was espe-
cially highlighted prior to the accession wave of ex-communist countries
in 2004 and was recognized even in 1995 by the Madrid EU accession
criteria. These developments became relevant when Croatia started its EU
accession negotiations and were soon reflected in the adjustments of legal
studies’ curriculum.

Faculty of Law at the Zagreb University offers several undergradu-
ate, graduate, postgraduate and doctoral study programmes in law, public
administration and social work. The modernization and Europeanization
of its curricula began at the beginning of this century when Bologna reform
was implemented. It changed the structure of the law study program and

* Assistant professor at the Chair for Administrative Science, Faculty of Law, University
of Zagreb, Trg Republike Hrvatske 14, Tel: +38514895742, E-mail: mskarica@pravo.hr
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prolonged it to 5 integrated years®. EAS concepts and issues are primarily
taught through the course of Administrative science, an obligatory subject
at the third year of integrated programme in law. However, besides legal
studies’ graduate curriculum, EAS is singled-out and offered as a separate
course in undergraduate programme of public administration studies
(obligatory course on 2" year), postgraduate and doctoral legal studies
(optional course). There are several optional courses offered in curriculum
of law that also deal with the European dimension of public administration:
Comparative public administration, Reforming public administration in
European context and European administrative law. Several other oblige-
tory courses grasp some of the elements of EAS: Administrative Law, Eu-
ropean public Law etc.

2. EUROPEANIZATION OF ADMINISTRATIVE
SCIENCE SYLLABUS AND TEACHING PRACTICES

Administrative science is an obligatory subject of the third year of
integrated study programme in law. It has traditionally been oriented
towards empirical, organizational and positivist approach to public admi-
nistration, not neglecting its legal and normative dimension. Admini-
strative science is the core subject within the curriculum in which Euro-
pean administrative space is presented, analysed and taught. European
orientation in teaching public administration is even reflected in the title of
the handbook that was published and introduced as obligatory in 2014:
Administrative science: public administration in European context, autho-
red by professors at the Chair of Administrative Sciences: Ivan Kopri¢,
Gordana Marceti¢, Anamarija Musa, Vedran Pulabi¢ and Goranka Lali¢
Novak?. Until its publication, European dimension of public administra-
tion was presented by several texts that were compiled in a textbook.
Although this subject is not conditioned by passing another (previous)

! During the reform of the then/pre-Bologna university program into a five-year integrated
model, the most important external stakeholders of the legal profession endorsed the new
integrated study program as the optimal model, considering that all the activities seeking
legal education require five years of education, and that the labor market does not
recognize the concept of a bachelor’s degree in the field of Law (www.pravo.unizg.hr).

2 The book is 384 pages long and it is divided into nine chapters: 1. Public administration
— basic concepts and notions; 2. Public administration in society and in politico-
administrative system; 3. Administrative organization and public management; 4. Human
resources management in public administration; 5. State administration; 6. Public services
— services of general interest; 7. Local and regional self-government; 8. European
administrative space; 9. Reforms and modernization of public administration.
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course, majority of the enrolled students have passed subjects that are vital
prerequisites for understanding public administration in European context
— Constitutional Law and European Public Law, both of them being studi-
ed at the second year of the integrated legal program. Although arguably
most important, European Union is not the only source of Europeanization
influence on domestic institutions. Accordingly, adequate attention is de-
voted to other associations and subjects such as Council of Europe. Euro-
pean legal texts are mostly introduced in seminars. Seminars are separate
form of teaching process and is not linked with the core subject itself. It
offers separate ECTS credits (2) and is not conditioned by passing the core
subject or vice versa. Among other legal documents that are necessary for
the passing of seminar exam, students are obliged to study Charter of
Fundamental Rights of the European Union and The European Code of
Good Administrative Behaviour.

2.1. EU topics in Administrative science

Two different and complementary approaches regarding EU topics
are present during the course and are reflected in the structure of the
handbook. Lectures on European administrative space are systemized in a
separate chapter of the handbook and are taught as such in 12 hours of
lessons. Furthermore, some of the EU-related topics are scattered throu-
ghout the textbook and referred to in specific thematic parts. First of all,
Europeanization and the process of European integration are analysed as
important contextual circumstances in public administration contemporary
development. As a part of lectures on civil service system, students are
introduced to European standards and principles of civil service system
that were primarily developed by the Sigma (Support for Improvement in
Governance and Management) as criteria for EU accession.

The chapter and lectures on services of general interest (SGI) offer
an extensive analysis of the EU approach to these issues and of the
influence of EU law and policies on the development of SGI which is
framed with several trends: liberalization, privatization, deregulation,
commercialization and re-municipalization. The section which discusses
financing of the public services heavily relies on EU-based distinction
between state aid and public service compensation. The application of EU
legislation on domestic public services depends on their nature and
respective classification within the EU acquis which distinguishes services
of general interest, services of general economic interest, network indu-
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stries and social services of general interest. Besides legal instruments of
SGl regulation (regulations, directives and judgments of ECJ), students are
introduced to soft-law documents published by EU institutions that are
relevant to this field as well: Green Paper on Services of General Interest
(2003), White Paper on Services of General Interest, Communication on
services of general interest (2007), Quality Framework for Services of
General Interest (2011) etc.

Section on local and regional government incorporates Europeani-
zation topics in two different, yet intertwined streams. Firstly, the lesson
on harmonization and convergence of local government systems in Europe
recognizes the role of European associations in setting common standards
and promoting values of democracy, decentralization and rule of law in
local government. Harmonization process is predominantly influenced by
the activities and documents of the Council of Europe, several of which
are the most important: European Charter of Local Self-Government
(1985), European Outline Convention on Trans-frontier cooperation
between Territorial Communities or Authorities (1980) with three additi-
onal protocols, Convention on the Participation of Foreigners in Public
Life at Local Level (1992) etc. Other stream of Europeanization topics
focuses on the influence of European Union on regional and urban gove-
rnance and development in member states, mostly through the instruments
of EU regional policy, NUTS classification and structural funds.

Chapter and lectures on European administrative space systemize
and analyse the most important aspects of Europeanization process
regarding national public administration systems. It discusses the idea of
administrative convergence — harmonization of different national admini-
strative models conditioned by EU legislation and policies. Factors that
contribute to the creation of EAS are analysed and ranked. The influence
of the EU (process of Europeanization) on national political and admi-
nistrative institutions is classified along three dimensions; a) policy dime-
nsion (objectives and principles of public policies); b) polity dimension
(administrative structures) and c) politics dimension (political processes).
Second part of this chapter (second lecture on EAS) presents several
individual European administrative standards in different policy sectors:
right to good administration, European youth policy, European standards
of administrative procedure, information society policy and e-administra-
tion (governance). All of the topics are discussed on the basis of relevant
EU legislation or policy (soft-law) documents. Chapter is concluded with
a section on coordination structures of EU policies and institutions, both at
the EU and domestic level.
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2.2.Syllabus of Administrative science

Title of the course: Administrative science
Course Code Course status Semester No. of ECTS credits Hours
36590 Obligatory 6 8 90

Study Program: Integrated undergraduate and graduate study programme in Law

Condition: It is not conditioned by passing another course

General description: Fundamental conceptual questions of public administration. Development of public
administration studying. Public administration in society. The position and the role of public administration
within the political system. Administrative organization and public management. Human resource
management in public administration. Civil se-rvice system in Croatia. Organization and competences of
state administration in Croa-tia. Services of general interest. Local and regional government. European
administrative space. Europeanization of national bureaucracies. Administrative moderni-zation and public
administration reforms.

Content of individual weekly lectures:

1.

2.

10.

11.

12.

13.

14.

15.

Week

Week

Week

Week

Week

week

week

week

week

week

week

week

week

week

week

Introductory lecture (6h): Basic concepts in public administration; Administrative systems;
History of studying and teaching public administration, Legal regulation of public
administration

Societal context of public administration (6h): Trends in societal and administrative
development; Main European models of public admini-stration; Citizens and public
administration — transparency and openness of PA

Public administration in a political system (6h): Historical development of political
systems; The position of public administration within different political regimes; Political
supervision and the accountability of public administration.

Organizational aspect of public administration (6h): Development of organizational
theories; Basic organizational variables

Public management (6h): Traditional approach to public management; Modern accents of
public management.

Civil service system (6h): Human component in public administration; Professionalization
and merit in public administration; Civil service system in general and in Croatia;

Human resources management in public administration (6h): Methods and instruments of
human resources management in public administration; Models of human resources
management; In-service training and development of human resources

State administration in Croatia (6h): The influence of political institutions on state
administration in Croatia (Parliament, President, Government); Organization and
competences of state administration in Croatia

Fragmentation and coordination in administrative system (6h): Diversification of state
administration: public agencies and the process of agencification; Structures and
instruments for effective coordination

Services of general interest (6h): The concept and classifications of public services;
contemporary trends of development; services of general interest in the EU law and
policies; Framework for public services in Croatia

Local and regional government | (6h): Concepts and models of local government;
Territorial organization of local government; Harmoni-zation of local government systems
in Europe; Urban and regional policy

Local and regional government 11 (6h): Local and regional scope of affairs; Local political
and administrative institutions; Central-local relations; Decentralization policies
European administrative space | (6h): The concept of EAS; Europeanization and
administrative convergence; Basic principles and factors of EAS

European administrative space 1l (6h): European administrative standards; The right to
good administration; Charter of fundamental rights in EU; European standards for
administrative procedure; Croatian administration within the EU system of governance
Modernization and reforms of public administration (6h): Classifications of administrative
reforms; New public management, Neo-Weberian State, Good governance; Administrative
modernization in the context of EU accession; Modernization of public administration in
Croatia
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Ksenija Grubisi¢”

IMPLEMENTATION OF EUROPEAN QUALITY
ASSURANCE STANDARDS IN HIGHER EDUCATION AT
THE FACULTY OF LAW IN ZAGREB

1. EUROPEAN STANDARDS OF QUALITY ASSURANCE
IN HIGHER EDUCATION

Internal quality assurance and the Standards and Guidelines for
Quality Assurance in the European Higher Education Area (ESG) - The
ESG is a set of standards and guidelines for internal and external quality
assurance in higher education. The ESG are not standards for quality, nor
do they prescribe how the quality assurance processes are implemented,
but they provide guidance, covering the areas which are vital for successful
quality provision and learning environments in higher education. The ESG
should be considered in a broader context that also includes qualifications
frameworks, ECTS and diploma supplement that also contribute to pro-
moting the transparency and mutual trust in higher education in the EHEA.

The ESG standards have the following purposes: a) they set a
common framework for quality assurance systems for learning and
teaching at European, national and institutional level; b) they enable the
assurance and improvement of quality of higher education in the European
higher education area; c) they support mutual trust, thus facilitating
recognition and mobility within and across national borders; d) they
provide information on quality assurance in the EHEA.

Considerations for higher education institutions:

Policy for quality assurance - standard: Institutions should have a
policy for quality assurance that is made public and forms part of their
strategic management. Internal stakeholders should develop and impleme-
nt this policy through appropriate structures and processes, while involving
external stakeholders.

Design and approval of programs - standard: Institutions should
have processes for the design and approval of their programs. The pro-
grams should be designed so that they meet the objectives set for them,
including the intended learning outcomes. The qualification resulting from

* Ksenija Grubisi¢, Ph. D., Assistant Professor, Faculty of Law, University of Zagreb, Trg
Republike Hrvatske 14, Zagreb; ksenija.grubisic@pravo.hr
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a program should be clearly specified and communicated, and refer to the
correct level of the national qualifications framework for higher education
and, consequently, to the Framework for Qualifications of the European
Higher Education Area.

Student-centred learning, teaching and assessment - standard:
Institutions should ensure that the program are delivered in a way that
encourages students to take an active role in creating the learning process,
and that the assessment of students reflects this approach. This standard
encourages the use of flexible learning paths, different modes of delivery,
a variety of pedagogical methods, and giving a sense of autonomy to each
student. Since digitizing content alone does not lead automatically to a
successful educational setting, institutions may wish to design their
curriculum in such a way so as to stimulate and engage students in the
learning process (a step which may help prevent undesired dropouts), and
to reflect best practices and research in teaching and learning.

Student admission, progression, recognition, and certification -
standard: Institutions should consistently apply pre-defined and published
regulations covering all phases of the student “life cycle”, e.g. student
admission, progression, recognition and certification.

Teaching staff - standard: Institutions should assure themselves of
the competence of their teachers. They should apply fair and transparent
processes for the recruitment and development of the staff.

Learning resources and student support - standard: Institutions
should have appropriate funding for learning and teaching activities and
ensure that adequate and readily accessible learning resources and student
support are provided.

Information management and public information - standard: Insti-
tutions should ensure that they collect, analyze and use relevant informa-
tion for the effective management of their programs and other activities.
Institutions should publish information about their activities, including
programs, which is clear, accurate, objective, up-to-date and readily ace-
ssible.

2. Quality assurance at the Faculty of Law in Zagreb

Over the course of almost two and a half centuries, the University
of Zagreb, Faculty of Law has amassed a considerable amount of Knowle-
dge and experience gained during its long history. The Faculty of Law has,
at the same time and since the very beginning, been a stakeholder in the
process of the development of legal education in the wider European co-
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ntext, in which it has been recognized as a centre of excellence with a di-
stinct identity and well developed international collaboration.

The Faculty’s management bodies are Dean and the Faculty Co-
uncil. The organizational units of the Faculty are chairs, institutes, the
Centre of Social Work, the Study Centre of Public Administration and
Public Finances, the Publishing Department, the Information Technology
Department, the Library and the Secretariat. Chairs are the basic orga-
nisational units of the teaching and scientific research activities conducted
at the Faculty. Institutes are organisational units comprising several chairs.
The Faculty’s institutes organise and conduct scientific research and pro-
fessional work in their respective scientific fields. All teachers and asso-
ciates employed at the Faculty are involved in the work of chairs and insti-
tutes, although often — so as to encourage excellence and quality assurance
in terms of the Faculty’s teaching, scientific research and profession-rela-
ted activities — external stakeholders are also involved: law practitioners,
such as judges, attorneys, notaries public, different public administration
employees, social workers, etc. Apart from external stakeholders, the work
of the Faculty’s chairs is also contributed significantly to by the Faculty’s
best students who, in the capacity of student assistants, contribute to the
teaching, but also — and increasingly so — to both the professional and scie-
ntific research activities of the departments. An important role in the work
of the Faculty is played by the Faculty’s permanent and temporary commi-
ttees and the Faculty Council’s boards, such as the Study Programmes
Improvement Board, the Quality Management Committee, the Postgra-
duate Study Programmes Council, the Library Board, the Alumni Board,
etc. In addition to Faculty employees, members of committees and boards
also include student representatives elected by the students themselves,
and lately the Faculty Council has been giving an increasingly important
role to external stakeholders in contributing to the work of individual
committees and boards.

The mission and vision of the Faculty are defined in the
Development Strategy of the University of Zagreb, Faculty of Law. The
mission of the Faculty is to train top experts in the fields of Law, Social
Work and Public Administration who will use their knowledge and skills
S0 as to enhance and interconnect practice, education, scientific research
and professional work in the said fields. Promoting the culture of quality
in all aspects of the Faculty’s activities (i.c., teaching, scientific research
and profession-professional activities), international recognizability, the
popularization of the profession, and strengthening the Faculty’s recogni-
zability in society have always been important in defining and steering the
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Faculty’s activities — now and in the future. Additionally, one of the Facu-
Ity’s important strategic objectives iS intensifying its collaboration with
society at large: the private sector/the business sector OR businesses,
public institutions, public authorities, etc., at national and wider regional
level.

Documents containing the strategy and procedures for the
assurance of quality:

1. Development Strategy of the University of Zagreb Faculty of Law,
2. Regulation on the Quality Assurance System at the University of

Zagreb Faculty of Law,

3. Quality Assurance Guidelines of the University of Zagreb Faculty
of Law,

4. Quality Policy,

5. (Annual) Reports and action plans showing the level of imple-
mentation of certain activities achieved in specific periods.

The first Quality Management Committee at the Faculty was
appointed and began operating on 24 October 2007, that is, two years
before the enactment of the law regulating the matter. The enhancement of
the quality assurance system which later followed at the Faculty ensued
from legal regulations and other relevant documents. These are the Act on
Quality Assurance in Science and Higher Education from 2009 (Official
Gazette, no. 45/09), the Regulation on the Quality Assurance System at the
University of Zagreb from 2011, and the Standards and Guidelines for
Quality Assurance in the European Higher Education Area from 2005,
which specify in detail the main features of the key components of quality
assurance systems at universities and their constituents. Improving the
quality assurance system at the Faculty has developed in line with the
quality policy defined in the documents adopted by the Faculty Council.
These documents set out activities for the purpose of achieving the
following objectives: 1. Extension of the organisational structure of the
quality management system to all the areas of activity of the Faculty; 2.
Developing mechanisms for quality assurance; 3. Informing stakeholders
about the programmes and projects conducted, and the qualifications
acquirable at the Faculty; 4. Intensifying collaboration with graduates (alu-
mni).

The Regulation on Quality Assurance at the University of Zagreb
Faculty of Law, adopted on 25 April 2012, lays down the areas of quality
assurance: rules of and procedures for quality assurance at the Faculty;
application of the system to all levels of internal and external quality co-
ntrol; study programmes; teaching and the evaluation of teachers; studying
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and the assessment of students; learning resources and student support;
teaching, scientific research and profession-al resources; scientific resea-
rch activities; professional activities; International collaboration and mobi-
lity; Faculty’s information technology system; publicness of the Faculty’s
activities.

In the middle of the academic year 2011/12, the Faculty Council
appointed the new Quality Management Committee in accordance with the
new legal framework and the University’s 2011 Regulation. The Regula-
tion on Quality Assurance at the University of Zagreb, Faculty of Law pre-
scribes the competencies, scope of work and specific tasks of the Commi-
ttee:

1. Encouraging development programmes with the purpose of assu-
ring quality in accordance with Faculty, University, national and
international standards;

2. Proposing measures for the assurance of quality in individual areas
to the governing bodies of the Faculty;

3. Planning and implementing processes of the internal quality
assurance system in accordance with the decisions of the Faculty;

4. Monitoring and encouraging the involvement of students and other

stakeholders in the process of quality assurance;
Monitoring the effectiveness of the quality assurance system;

6. Conducting other activities in accordance with the decisions of the
Faculty.

However, certain areas of quality assurance have, for many years
already, been the responsibility of the Faculty’s other boards as well. The
Faculty recognized the need for an ongoing and systematic quality assu-
rance of teaching at the Faculty many years before the introduction of the
Bologna Process. Quality assurance was, at the time, considered to be the
responsibility of the Vice Dean for Education and the Teaching/Study
Programs/Teaching and Study Programs Improvement Board, the Postgra-
duate Study Programs Council, the Student Excellence Promotion Commi-
ttee (Committee for Promotion of Student Excellence), the Library Board,
etc. Some of the quality assurance procedures have to date remained within
the scope of responsibilities of the said bodies. The Teaching/Study
Programs/Teaching and Study Programs Improvement Board continually
monitors the implementation of study programs and their amendments by
proposing new courses and new forms of teaching, the development of
curricula and all other documents required for quality assurance in tea-
ching. As a rule, the Teaching/Study Programs/Teaching and Study Pro-
grams Improvement Board meet once every two months or more often if

o1
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necessary. In the past five years, the Board has worked continuously and,
in the academic year 2013/14 alone, the Board prepared a new Regulation
on the Organization of Study, introduced amendments to the Regulation
on Student Awards initiated by student representatives, proposed the
introduction of new elective courses and ERASMUS courses for exchange
students, etc. All the proposals put forward by the Teaching/Study
Programs/Teaching and Study Programs Improvement Board were
adopted by the Faculty Council. The Committee for Promotion of Student
Excellence typically meet once a year for the purpose of proposing/nomi-
nating students for University and Faculty awards and recognitions. The
work of the Alumni Board has been unsatisfactory in terms of continuity.
The Faculty’s current management has been trying to define the Alumni
Board’s core activities and objectives in line with the strategic document
of the Faculty, with the help of which the Alumni Board would be able to
improve collaboration with the Faculty’s alumni and make it more syste-
matic. The Postgraduate Study Programs Council continuously monitors
the implementation of postgraduate study programs and oversees quality
assurance procedures. In the past five years, the Council would generally
convene once a month.

The main strategic goals of the Faculty are:

1. Ensure high quality of the educational process through a synergy
of the teaching, scientific research and professional work, encou-
rage the mobility of teachers and students alike, develop joint study
programmes with foreign universities, encourage participation in
international scientific research projects and international associ-
ations.

2. Further encourage the interactivity and practical orientation of a
part of teaching, particularly seminars, exercises and practical work
experience at judicial institutions, administrative bodies and the
social care system, or create conditions for the involvement of as
many students as possible during their studies in programmes that
facilitate the gaining of practical work experience in all aspects of
the legal and social work professions, public administration and tax
legislation bodies/the tax profession.

3. Encourage the development of postgraduate specialist study pro-
grammes in accordance with the needs of the profession / the labour
market and encourage the development of lifelong learning. Sati-
sfying the needs of the profession / the labour market in a quality
way is hindered due to difficulties in establishing systematic co-
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mmunication channels with external stakeholders, employers hi-
ring our students and our alumni.

4. Increase the quantity/range/volume and quality of scientific resea-
rch conducted at the Faculty, affirm the Faculty as a leading scienti-
fic research institution in the fields of Law, Social Work, Social
Policy, Public Administration and Tax Legislation in the region,
and increase the Faculty’s recognisability and visibility in the
European Research Area.

5. Invest further work in optimising the Faculty’s enrolment policy,
which means that the Faculty’s admission quotas should be
balanced against (social needs)/the needs of the labour market, and
achieve an optimal student-teacher ratio.

6. Further develop policies related to improving the quality of student
life and promote student involvement in cultural and sports
activities (the work of student associations, Students’ Union,
Capella Juris, sports activities, charity work, etc.).

7. Improve and modernise working conditions at the Faculty.

3. Recommendations for improvement of quality to the
Faculty of Law in Podgorica

Management and Quality Assurance: 1. Develop a detailed stra-
tegic plan for the Faculty that includes research and teaching goals, staff
recruitment strategies, and the financial approaches needed to meet the
goals. In the development of the strategic plan, stakeholders should be
more closely involved: 2. Promote excellence in teaching and research by
developing additional mechanisms to recognize and reward the excellent
performance of staff; 3. Collection and analyses of relevant data (e.g.
teaching hours, research quality) should be improved; 4. Modify the exi-
sting staff development programs carried out at the Faculty, and introduce
a career tracking system that meets the specific needs of non-academic
staff; 5. The Faculty should develop and maintain an Alumni network to
help build up contacts for placements and careers advice to current students
etc. The Faculty should also collect and analyze data on graduates employ-
yment trajectory to feed back into course design and enrolment practices.
Information on employability should be included on the website.

Study Programs: 1. Learning outcomes of courses should be
explicitly matched to learning outcomes at the study program level,
formulated in terms that rely on Bloom’s taxonomy and tested systema-
tically (i.e. through the introduction of a ‘testing matrix’); 2. Develop end
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learning outcomes that clarify its institutional mission, help superintend
curricular monitoring and support an outcome-based evaluation of
program effectiveness; 3. It should be clear and transparent how the actual
work load for students matches the number of ECTS allocated to a certain
course; 3. Possibilities for practical learning should be facilitated to a
greater degree, should be integrated into the program and, most impo-
rtantly, should be made accessible to all students; 4. Maintaining contact
with and tracking of alumni should be carried out in a more systematic
manner; 5. Faculty should regularly review its programs with a view to
streamlining and to ensure the curriculum content is kept up to date. It
should ensure mechanisms for research-led teaching: 6. The Faculty
should look for best practices in estimating demand and should implement
its plans for tracer survey of graduates, and develop an alumni network; 7.
The Faculty could draw on its alumni network to develop a program of
internships and placements for students; 8. Continuous evaluation of the
quality of the new study program (student surveys and teacher surveys).

Students: 1. Creation of an information package on a new study
program in accordance with The Standards and guidelines for quality
assurance in the European Higher Education Area (ESG) - http://www.
enga.eu/wp-content/uploads/2015/11/ESG_2015.pdf; 2. The alumni data-
base should be used for data collection regarding the current occupation of
the former students.

Expand the Alumni association’s scope of action, including more
meaningful projects for Faculty development such as the follow-up of
former students to assess program effectiveness and networking with
higher education institutions and facilities; 3. Increase promotion of the
public image of the Faculty through an improved website and other public
relations mechanisms.

Teachers: 1. Recommend that jobs in which teaching in English is
possible (e.g., international law, EU law) should also be advertised in
English on international websites and should be disseminated via different
mailing lists in Europe; 2. The Faculty is strongly recommended to
establish a continuing Lifelong Learning Programs; 3. To establish a more
quality based evaluation system of both research and teaching; 4.
Inequalities in teaching load should be minimized; 5. Reduce the huge
degree of teaching activities and allow more time for research.

Scientific and Professional Activity: 1. Number of publications
in internationally acclaimed law journals should be substantially increased,;
2. Administrative help should be secured for project applications; 3. Staff
should be more actively encouraged to acquire external funding; 4. Deve-
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lop a detailed strategic research agenda to maintain and build around Facu-
Ity priority areas; 5. Develop a system for making research staff aware of
national and international granting schemes and providing personalized
guidance in applying for those schemes; 6. Where possible, the Faculty
should engage with industry on potential collaborations and partnerships.

International Cooperation and Mobility: 1. more ambitious plan
of action for greater engagement with European projects should be
implemented; 2. Dedicated financing for the law department’s Erasmus
students should be secured; 3. The faculty should seek to secure funding
from European and international sources; 4. Measures should be taken to
ensure that the full breadth of Erasmus places (both incoming and
outgoing) are subscribed to, in particular through raising greater awareness
of the benefits thereof; 5. To establish conditions that enable 10% or more
of the teaching staff to spend at least 6 months abroad within the next five
years, and that this mobility be implemented as a prerequisite for adva-
ncement in a teacher’s career; 6. Promote publishing of research in journals
with high impact factor from more research groups, in part by increasing
the publication impact requirements for career progression; 7. Develop
programs to attract foreign teachers, possibly by providing short courses
in English and summer schools. These programs could benefit from
existing international scientific collaborations among Faculty researchers;
8. Develop a strategic plan for inter-institutional and international
collaboration, in part by upgrading existing research group collaborations
to institutional collaborations.

Recommended Documents / Literature:

e Standards and Guidelines for Quality Assurance in the European Higher
Education Area from 2005. - https://enga.eu/index.php/home/esg/ (14/4/
2019).

e The Standards and guidelines for quality assurance in the European Higher
Education Area (ESG)-http://www.enga.eu/wp-content/uploads/2015/11/ ES
G_ 2015.pdf (15/4/2019).

e The Act on Quality Assurance in Science and Higher Education from 2009
(Official Gazette, no. 45/09)

e Standards for the evaluation of quality of universities and university
constituents in the procedure of re-accreditation of higher education
institutions - https:// www.azvo.hr/images/stories/novosti/ENG_STANDAR
DS FOR_THE_EVALUATION_OF _QUALITY_- UNIVERSITIE S.pdf
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Procedure for the re-accreditation of higher education institutions -
https://lwww.azvo.hr/images/stories/vrednovanja/Procedure_for_the re-
accre ditation _of_HEI.pdf (11/4/2019).

Quality Assurance and Learning Outcomes - https://enga.eu/indirme /papers-
and-reports/workshop-and-seminar/WSR%2017%20-%20Final.pdf  (16/4/
2019).

The Regulation on the Quality Assurance System at the University of Zagreb
from 2011.- http://www.unizg.hr/fileadmin/rektorat/O_Sveucilistu/Dokume
nti_javnost/Propisi/Pravilnici/15052018-FINAL-Pravilnik_o_sustavu_osigu
ravanja_kvalitete - SENAT lektorirano.pdf (11/4/ 2019).

Development Strategy of the University of Zagreb Faculty of Law -
https://www.pravo.unizg.hr/fakultet/upravljanje_kvalitetom/dokumenti (11 /
4/2019).

Regulation on the Quality Assurance System at the University of Zagreb
Faculty of Law - https://www.pravo.unizg.hr/fakultet/upravljanje _kvalitet
om/dokumenti (11/4/2019).

Quality Assurance Guidelines of the University of Zagreb Faculty of Law —
h ttps://www.pravo.unizg.hr/fakultet/upravljanje_kvalitetom/ dokum enti (11
/4 12019).

Quality Policy -https://www.pravo.unizg.hr/fakultet/upravljanje_ kvalitetom
/dokumenti (11/4/2019).

(Annual) Reports and action plans showing the level of implementation of
certain activities achieved in specific periods - https://www.pravo.
unizg.hr/fakultet/ upravljanje _kvalitetom/dokumenti (11/4/2019).
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EUROPEAN INTEGRATIONS AND EU INSTITUTIONS

The College of European Integration and European Union
Institutions is included in the program of the Degree Program in
Administrative Studies at the Law Faculty in Split as an elective course of
the fourth semester in second year of studies, and has 6 ECTS points. Class
load is 45 hours of lectures and 15 hours of seminars, or 60 hours of
teaching in total. The final grade consists of a combination of practical
assignments (50%) and written exam (50%).

Students should be given thorough and comprehensive Knowle-
dge of European integrations and EU institutions. Institutions and EU law
have not only changed the political, social and economic map of member
states, but also global international relations. The main obje-ctives of the
course are therefore to familiarize students with EU institu-tions and their
mutual relations, pointing out the special character of EU law in
comparison with international and national law, encouraging students to
explore the effects of EU institutions and rights in other areas of
international relations, developing critical thinking about others courses
related to political science and international relations. The process of
enlargement of the Union and integrations of the new member states is
being considered in particular, with the greatest ate-ntion being paid to the
accession of the Republic of Croatia and analysis of the effects of its
membership in the European Union.

The student will be able to: 1) identify and name basic concepts
related to the stages of European integration and institutional structure of
the European Union, 2) single out and explain relevant documents, legal
principles and principles of the organization of EU authorities, 3) link and
adapt general knowledge on EU law and procedures of Euro-pean
institutions and the process of accession of the Republic of Croatia to the
European Union, 4) analyze the relevant documents of European public
law and case-law of the European Court of Justice, 5) conclude on the
influence and contribution of European institutions and European legal
system to the development of the national legal system and the situation of
Croatian citizens.

* Academician Arsen Bacic is a full professor with a permanent title at the Faculty of Law
- University of Split.
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Special attention is given to the development of the terrorist
framework on practical examples, and the very fact that the Republic of
Croatia started the accession negotiations with the European Union in
2005 and becoming a member of the European Union in 2013 has opened
up the possibility for a case study which is extremely interesting and
encouraging for students.

There is a need for the explanation of the comparative problem of
constitutional changes initiated by the EU enlargement process, dialogue
on constitutional changes which in European countries were initiated by
the need for ratification of European documents (most notably the
Maastricht Treaty), and the process of successive enlarge-ment to new
members, whose number is projected to grow year after year.

We are also asking a question about the extent to which the national
state is open to reflecting readiness and response to the two challenges of
understanding and practice of modern state governance: namely, to
processes of globalization and functional differentiation, on a
constitutional plan because the theory and practice of the contempo-rary
state is increasingly pointing to the fact that these long-term trends bring
the nation state under such pressure that sooner or later necessarily requires
adaptation of traditional political and institutional arrangeme-nts. It is also
about the consequences of the European integration process, which, as
J.H.H. Weiler points out, more than any other pro-cess illuminates all the
possible weaknesses of certain key concepts of constitutional and
democratic thought outside the context of relatively homogeneous national
states, and constitutional changes sooner or later necessarily are on the
agenda of national politics.*

The phenomenon of constitutional changes that have the cause in
the complex political and legal process of the emergence, enlarge-ment
and maturity of the European Union touches not only the founders of
classical democracies but also the founders of new democracies that are
also covered by the EU enlargement issue. Where they are at work or are
only expected, those changes are a necessary and integral part of the EU
enlargement complex, EU constitutionalization, or harmonizati-on, or
communitarization of national policies within an increasingly co-nnected
world of European politics and law.

Issues that are open to the new wave of rationalization of Euro-
pean constitutions and above all those countries belonging to the Euro-

! Weiler J.H.H., Constitutionalism and Democratic Representation in the European
Union, p. 3; available at: https://eif.univie.ac.at/downloads/projekte/ResearchProgramme
Constitutionalism.pdf
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pean founders of the European Union are extremely important. In this
period, called "the age of integration”, F. Venter says, the force of various
classical notions of constitutional law is provoked. Among the-se
concepts, the first is about the very nature of the state, foundations of the
constitution, center of state power, and horizontal and vertical bala-ncing
of power. These challenges have arisen not only for the “process of
supranational organization, which has the most developed example in the
EU, but also as a result of the globalization of politics, trade,
communication and life style”.2

Dialogue between the development of European treaties and
national constitutions was opened in 1992 after the Maastricht Treaty (Le
Traite de Maastricht). And that the Treaty of Maastricht was in fact a
turning point shows the fact that in the period between 1951 and 1992,
which is forty years of "European construction”, a question of any inco-
mpatibility between the new legal order and traditional national consti-
tutions was never raised. When that debate was opened, the political will
which did not want any constitutional obstacles to the creation of the
United European states had suddenly ended. That is why the Treaty of
Maastricht in the true sense of the word turned a new page of European
dialogues. New controversies emerged as a result of its ado-ption,
primarily because of the provisions relating to the voter rights of citizens
of non-EU countries, or for monetary policy, etc. In that sense, all the
signatory states of the Treaty of Maastricht were obliged to observe the
contents of the Treaty and confront it with the content of their own
constitutions. This act should be a preliminary step before the ratification
of this treaty in twelve EU member states.

The story of the negotiations on the enlargement of the European
Union is in fact a story of imposing the obligation to accept the whole
spectrum of principles, measures, laws, practices, obligations and goals
that have been harmonized and accepted within the Union, what is called
acquis communautaire; it seems more than obvious that today that the
burden of EU adaptation is on the part of the countries joining the
community. Given the fact that the political and economic systems of the
countries concerned are still in the transition process, the question arises
as to whether the process of enlargement and require-ments that arise will
lead to a change in the constitution that was adopted, even before thinking
of inclusion in such a demanding structure of the European Union?

2 Venter F., Constitution Making and the Legitimacy of the Constitution, u Jyranki A.
(ed.), National Constitutions in the Era of Integration, Kluwer Law International, 1999.,
p.9
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Constitutional changes that have taken place so far in the EU
member states, according to some analysts, reproduce "a rationalized
variant of the action of a constituting authority enabled by contempo-rary
constitutions”.® In most of these states, constitutional courts' decisi-ons and
judgments regarding the compliance of founding laws with the founding
treaties constitute an obligatory element of the ratification procedure.
Moreover, in Germany and France, these courts intervened before and after
constitutional amendments concerning the context of ratification of
European law. While the ratification in Denmark, Ireland and France itself
took place in the dramatic circumstances of the natio-nal referendum, this
process of ratification took place somewhere in the quite admirable
atmosphere of the national parliaments where the decision was made by
the qualified majority.

At the moment of Croatia's preparations for EU membership, the
Croatian negotiator states that "adaptation to Europe requires a reform of
the whole country”. One of the first steps is the establishment of a new
Parliamentary Committee for European Integration, which, according to
team leader of Croatian negotiators N. Mimice, will "eva-luate all
regulations and laws that carry the dimension of alignment with European
legislation”.* Did this survey refer to the Constitution of the Republic of
Croatia? And did the 'rating' actually mean another (new) change in the
Croatian Constitution?

The classic and contemporary constitutional legal theory is based
on the view that constitutional provisions that serve to change the
constitution are not merely technical means. These are provisions that can
change the results of the (constitutive) authority that created the
constitution. In this sense, constitutional changes mean revision and
rewriting of the fundamental act. The constitutional review provi-sions
therefore embody the ‘compromise between the tendency towa-rds social
and political innovation, which results in the adaptation of the political
system to new circumstances”.’

In what way the EU constitutional evaluation in the Republic of

Croatia will be realized, of course, depends on Croatia's ability to solve the
most crucial issues of its further perspectives and development. Although

3 Tanchev E., The Current Constitutional debate and the implications of Bulgaria’s
accession to the European union, p. 9; available at: https://www.nato.int/acad/fellow/97 -
99/tanchev.pdf

4 Croatia's preparations for the EU - a 'red light' for the legislative adjustment to the
European Union is turned on in the autumn, in: Jutarnji list

5 Elster J. et al., Institutional design in post-communist societies — rebuilding the ship at
sea, Cambridge university Press, Cambridge, 1998. p. 105
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the quality and quantity of issues in this evaluation is almost intimidating
(the Republic of Croatia has been confronted with the fact that the acquis
communautaire is complete, consisting of fundamental treaties, secondary
legislation, international agreements of Union's institutions, jurisprudence
of European courts, etc.) it is essentially aga-in the question of dealing with
choice and solving the classic dilemma: whether to choose Hobbes' or
Locke's constitutional option? While Hobbes' social dilemma, backed by
'benevolent dictators', leads to transformation of conflicts into a shorter
period, only Locke's concept of constitutionalism creates a 'protective’ and
‘productive’ constitution-nal-democratic state. However, the task of
‘constituting the transnatio-nal regulatory powers’, and hence the
resolution of the above-mentioned dilemma, seeks once again and more
deeply the conceptualization of constitutional traditions and concepts that
have prevailed over the constitutional and political development of the
Republic of Croatia. Perhaps the very possibility of joining the Republic
of Croatia the EU was the best opportunity for such a ‘general’
constitutional tradition and concepts that, as the fruit of the nation-state,
were created at a time when international relations were primarily based
on power and war politics.

The Republic of Croatia signed the Stabilization and Associati-on
Agreement with the European Union on October 29, 2001. Of course, the
Croatian path towards full membership started even earlier. Thus, in May
1999, the European Commission proposed the opening of the Stabilization
and Association Process for Albania, Bosnia and Herzegovina, Croatia,
Macedonia and FR Yugoslavia, and in June the Stability Pact was agreed
in June as a political document whose strategic goal is stabilization in
Southeastern Europe by bringing the countries of the region closer to the
Euro-Atlantic structures and strengthening their mutual cooperation. On
February 15, 2000, the Joint Consultative Working Group of the Republic
of Croatia was establi-shed, and in May of that same year, the European
Commission public-shed a positive report on the beginning of negotiations
on the conclusion of the Stabilization and Association Agreement. The
Summit in Zagreb held in November 2000 marked the beginning of
negotiations between the Republic of Croatia and the EU on the conclusion
of the agreement, which was finally ratified by the Croatian Parliament on
December 5, 2001, and was then endorsed by the European Parliament on
12 December of the same year.

Croatia submitted its application for EU membership on 21
February 2003, and in April of that year, the EU Council mandated the
European Commission to draft an opinion on Croatia's application for
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membership. The European Commission submitted to Croatia on 10 July
2003 a questionnaire with 4560 questions, and Croatia responded to it three
months later - October 9, 2003.

Accession negotiations between the Republic of Croatia and the
EU were open on October 3, 2005, after which an analytical review pro-
cess of screening of Croatian legislation with the acquis commenced. The
first Intergovernmental Conference on the level of Deputy Head of
Delegations / Chief Negotiators agreed on principles and procedural
arrangements for conducting accession negotiations, and an initial work
program based on the screening plan for certain negotiating chapters was
held on 28 October 2005. Thirteen meetings of the Intergove-rnmental
Conference on the Accession of the Republic of Croatia to the European
Union at the ministerial level were held and the negotiations were formally
completed on 30 June 2011 by closing all 35 negotiating chapters.
However, in order for Croatia to do just that, it was necessary to adapt its
constitutional framework.

All changes to the Constitution that were implemented and
previously contained in the Proposal for the Amendment of the Constitu-
tion can be systematized into two groups. For the subject of our interest,
the first group of amendments to the Constitution of the Republic of Croa-
tia is important, which sets out a valid constitutional and legal basis for
Croatia's accession to the European Union and for the effective functioning
of the Republic of Croatia in the European Union: a) Constitutional issues
arising from the individual chapters of the negotiations with the European
Union (independence of the Croatian National Bank and the State Audit
Office, active and passive voting rights of EU citizens residing in the
Republic of Croatia, strengthening of the independence, impartiality and
professionalism of the judiciary, effective implementation of the EU
Council Framework Decision on a European Arrest Warrant ); b) Constitu-
tional issues that are not directly related to certain chapters of the
negotiation but relate to the modalities of the accession and functioning of
the Republic of Croatia in the European Union (constitutional basis for EU
accession, referendum on Croatia's EU membership, transfer of constitute-
onal powers, participation in EU institutions, effect and application of EU
law, relationship between legislative, executive and judiciary authorities
after the full EU membership and position of EU citizens in the Republic
of Croatia and assurance of their rights).

Thus, the former constitutional norm, and the constitutional basis
for the accession of the Republic of Croatia to the EU, which foresees the
implementation of the referendum, constituted a special challenge for the
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creator of the constitution and future of project European Croatia. Namely,
this constitutional norm for a positive outcome of the referendum dema-
nded a very strong majority - most of the votes of all voters in the state.
Such an expression creates a situation in which any failure to make a
referendum (abstinence) is a "no" vote. Bearing in mind a large number of
Croatian citizens enrolled in voter lists that do not live in the Republic of
Croatia, and given the high percentage of electoral abstention of such vo-
ters, there was a danger that a referendum that would be organized on the
basis of the existing constitutional norm would not provide a realistic ima-
ge of the will of the electorate and that the number of voters who did not
respond to the referendum greatly influenced its outcome.

The referendum on accession must ensure the legitimacy of such a
decision as the basis for EU membership. Therefore, it was necessary to
ensure that the referendum actually expresses the will of the electorate. It
is concluded that the goal can be ensured by prescribing the lowest limit
of the lowest voter turnout that guarantees the legitimacy of the refere-
ndum. Therefore, the proposed and adopted solution is to set the lower
threshold as "the majority of voters who have showed up in the refere-
ndum*®.

Furthermore, the Constitution has been supplemented by the new
Chapter VIII - THE EUROPEAN UNION, which regulates specific issues
of EU membership. Such special parts of the constitution of a dedicated
EU are also found in the constitutions of other states, such as France and
Germany.

Article 143 of the Constitution lays down the goals and values of
the European community that the Republic of Croatia accepts as the basis
of EU membership. It expresses the idea that the Republic of Croatia does
not join any kind of organization, but rather the one that honors and
protects these values and is based on them. Membership in the EU requires
the transfer of certain constitutional powers to joint institutions, as
stipulated in Article 139 of the Constitution. The EU is a limited-power
organization and has only the powers conferred on it by the founding
Treaties and their amendments by the Member States. This article is also
relevant for future amendments to the EU framework.

Article 144 of the Constitution clarifies the democratic dimension
of the EU. Part of the constitutional powers is transferred to European
insti-tutions, and the democratic principle is ensured in the European
Parlia-ment. Paragraphs 2, 3 and 4 of this Article provide the constitutional
basis for the adoption of an appropriate law and amendments to the Rules
of Procedure of the Croatian Parliament, which will regulate the manner
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of participation of the Croatian Parliament in the legislative procedure of
the European Union and supervision of the activities of the Government in
the institutions of the European Union. Paragraph 5 stipulates that the
Repu-blic of Croatia will be represented in the Council and European
Council, in accordance with their constitutional powers, by the
Government and President of the Republic of Croatia.

Article 145 of the Constitution regulates the protection of subje-
ctive rights of citizens before Croatian courts. It is a "direct effect” of EU
law as one of the fundamental characteristics of EU law. Courts do not just
have the obligation to apply EU law, but also other subjects. Here is the
principle of equivalent legal protection. National law must not make the
exercise of subjective rights arising out of EU law excessively difficult or
almost impossible. This standard is addressed to all state authorities,
including courts. EU law is part of the national legal order and courts are
obliged to deliberate by applying it. If the norm of national law is contrary
to EU law norms, the national court must exempt national law from applyi-
ng the national legal norm and directly apply the EU law norm. Paragraph
4 states the principle of administrative direct effect, that is, the obligation
of all state authorities / public administrations to apply EU law.

Article 146 of the Constitution stipulates that citizens of the
Republic of Croatia are citizens of the EU and enjoy the rights guaranteed
to them by the acquis communautaire. All rights are exercised in acco-
rdance with the terms and conditions laid down in the treaties on which the
EU is founded and measures adopted under these agreements. Paragraph 3
guarantees that all rights guaranteed by the EU acquis in the Republic of
Croatia are exercised by all EU citizens. European citizenship is a funda-
mental status enjoyed by citizens of EU Member States. It carries a number
of rights listed in this article and are guaranteed by the Founding Treaties.
They belong to all citizens of the EU, and upon accession of the Republic
of Croatia to the EU they will also belong to Croatian nationals in all
member states and nationals of other Member States in the Republic of
Croatia.

The amendment of the Constitution of the Republic of Croatia
came into force on the day of its proclamation (16 June 2010), except: Art.
9 (2) (in the part relating to the execution of decisions on surrenders issued
in accordance with the acquis communautaire), Art. 133 (4) (right to local
and regional self-government, i.e. right of the electorate to be exercised in
the Republic of Croatia by citizens of the European Union too), and the
aforementioned Articles. 144, 145 and 146, which entered into force on
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the day of the accession of the Republic of Croatia to the European Union

1 July 2013.°
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COURSE DESCRIPTION

Course objectives

Predmet studentima treba dati temeljita i cjelovita znanja o europskim integracijama i
institucijama Europske unije. Institucije i pravo Europske unije nisu izmijenili samo
politi¢ku, socijalnu i ekonomsku kartu drzava ¢lanica, ve¢ i globalne medunarodne
odnose. Glavni ciljevi predmeta su stoga upoznavanje studenata s institucijama
Europske unije te njihovim medusobnim odnosima, ukazivanje na specijalni karakter
EU prava u usporedbi s medunarodnim i nacionalnim pravom, poticanje studenata na
istrazivanje efekata EU institucija i prava na drugim podru¢jima medunarodnih odnosa,
razvijanje kritickog misljenja glede drugih predmeta povezanih s politiCkim
znanostima i medunarodnim odnosima. Posebno se razmatra proces prosirenja Unije i
integracije novih drzava ¢lanica, pri ¢emu se dakako najvise paznje posvecuje
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for the course admission to the second year of study.

Learning outcomes
expected at the level
of the course (4 to
10 learning
outcomes)

Students will get the ability to: 1) identify and indicate basic principles and concepts
related to the european integration process and EU institutional structure; 2) isolate and
explain relevant instruments and principles related to the organization of government
at EU level; 3) combine and accommodate basic knowledge on EU law and procedures
of EU institutions as well as on the accession of the Republic of Croatia to the EU; 4)
analise relevant EU documents as well as the case law of the European Court of Justice;
5) deduce on influence and contribution of EU law and EU institutions regarding the
development of national law and legal status of Croatian citizens.

Course content
broken down in
detail by weekly
class schedule
(syllabus)

I.History of european integration:

1) An introduction; 2) European Coal and Steel Community; 3) European Economic
Community, European Atomic Energy Community (Euratom); 4) Merger Treaty; 5)
Enlargement of EU membership; 6) Accession of the Republic of Croatia to the EU .
I1. Founding treaties;

1)The Single European Act; 2) The Treaty of Maastricht; 3) The Treaty of
Amsterdam; 4) The Treaty of Nice; 5) The EU Constitution; 6) The Lisbon Treaty.
I11. EU institutions:

1) 1) The European Commission, 2) The European Parliament, 3) The European
Council, 4) The Council of Ministers, 5) The Court of Justice of the European union.
V. Sources and principles of european law:

1) primary sources, secondary sources, soft law, 2) the principle of supremacy, 3) the
principle of direct effect, 4) the principle of non-discrimination, 5) the principle of
limited powers, 6) the principle of subsidiarity, 7) the principle of proportionality, 8)
the principle of loyalty, 9) the principle of state liability, 10) protection of
fundamental rights.

V. The Republic of Croatia in the European Union.
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6 Ustav RH (prociséeni tekst), Narodne novine br. 85/2010
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PROTECTION OF HUMAN RIGHTS IN
EUROPEAN AND COMPARATIVE PERSPECTIVE
/ EU Human Rights Law in a Nutshell

Protection of Human Rights in European and Comparative Perspe-
ctive is an elective, 6 ECTS credit points course, taught in the 9™ semester
of the fifth year of law studies at the Faculty of Law in Split. During 9" se-
mester there are 60 teaching hours and 15 hours of seminars i.e. 75 hours
in total. The final grade is formed out of practical assignment (60%) and
oral exam (40%).

The course Protection of Human Rights in European and Compara-
tive Perspective should give a profound and comprehensive knowledge on
human rights and fundamental freedoms and on systems created for their
protection. This course offers thorough analysis of human rights protection
at different levels - national, supranational and international, as well as of
examples of judicial activism in the field of human rights. Main goals of
this course are providing students with basic information on the documents
that guarantee human rights on European and national level and on
corresponding systems for their protection, as well as knowledge on
judicial institutions whose main tasks are protection of human rights at
national and european level and of their practice i.e. relevant case-law of
the European Court of Human Rights and Court of Justice of the European
Union (CJEU/EC)).

After the completion of the course students should get the ability
to: 1) identify and indicate basic concepts related to the protection of
human rights and fundamental freedoms and its development; 2) isolate
relevant principles related to the human rights protection as well as natio-
nal and comparative documents and institutions; 3) explain functioning of
systems for protection of human rights on different levels; 4) combine and
accommodate basic knowledge on human rights documents, institutions
and systems of protection of human rights; 5) analyse relevant national and
european documents, mechanisms and institutions for human rights
protection; 6) deduce on influence and contribution of practice of national
and european institutions of human rights protection.

* Prof. dr. sc. Petar Baci¢ is a Vice-Dean and Full Professor at the Faculty of Law -
University of Split.
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An essential part of the course is dedicated to the topic of Human
Rights Protection in the European Union. Studying CJEU's approach to
human rights issues represents one of the finest examples of judicial
activism in comparative perspective and it offers an opportunity to engage
in discussion with students about justifications of judicial activism and
rising phenomena of judicialisation and juristocracy. That is the main
reason why | have decided to elaborate the topic of human rights protection
in the European Union as an example of good teaching practice in the field
of EU Law.

EU HUMAN RIGHTS LAW in a Nutshell

The original founding treaties - Treaty of Paris (1951) establishing
the European Coal and Steel Community, Treaties of Rome (1957) establi-
shing the European Economic Community and the European Atomic Ene-
rgy Community - in time of their adoption were classical international trea-
ties and three communities were ordinary international organizations. In
other words, those Treaties definitely weren’t considered to be "constitu-
tional Treaties", nor it was the intention of the States that signed them.
Furthermore, three Communities were not created to deal specifically with
human rights issues. So, unlike the Council of Europe’s model of integra-
tion whose primary goals - international guarantees of human rights and
the achievement of peace in Europe - were organically linked, EU model
of integration was based on other grounds. 'Founding fathers' of the Euro-
pean Union were concentrated on the integration of the limited but impo-
rtant economic cross-border cooperation between Member States. There-
fore the original founding Treaties were primarily to achieve the realizati-
on of the common (internal, single) market that seeks to guarantee the free
movement of people, goods, capital and services (four freedoms).!

In the same time, the original founding treaties had no direct
reference regarding human rights. There were some provisions in EEC
Treaty however, such as the prohibition of discrimination on grounds of
nationality or the principle of equal pay for men and women, but such
rights were only protected to the extent necessary for the pursuit of

! Lenaerts K. & Van Nuffel P., CONSTITUTIONAL LAW OF THE EUROPEAN
UNION, Sweet and Maxwell, London, 1999., p. 3 et passim
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economic integration. Furthermore, for a long time the EU didn’t have a
comprehensive, constructive policy on human rights protection at all.2

But still, from the very beginning of EU’s operation there was an
obvious need to provide protection against the violation of those rights
(primarily economic and social rights) arising from the provisions of the
founding treaties, that is from the process of economic integration. Over
time it was the European Court of Justice (ECJ) that assumed role and task
of the human rights guardian at the EU level. Therefore, the elements of
human rights protection at the level of the European Union emerge
gradually, before all through ECJ's case law. But, as we already pointed
out, the founding treaties had no direct reference regarding human rights
protection. There was no EU catalogue of rights either. So, where to start
or what to start with?

ECJ & Human Rights. Well, in fact it all started at the begginning
of 1960-s with two famous Cases - first is Van Gend en Loos, and the other
one is Costa v. ENEL. After the decisions in these two Cases, a legal and
political imperative to find the way for protecting human rights at the EU
level was created.

Namely, the very idea that the Founding Treaties are in fact diffe-
rent from classical international treaties was introduced and recognised by
the ECJ in Van Gend en Loos (1963). In that Case the Court stated that "the
Treaty is more than agreement which merely creates mutual obligations
between the Contracting States". Furthermore, the Court stated that "the
Community constitutes a new legal order of international law, for the
benefit of which the states have limited their sovereign rights"; and that
new legal order creates rights and obligations not only for the Member
States, but more importantly for their nationals. These rights thus become
"part of their legal heritage".?

A year later, in Costa v. ENEL Case (1964) the Court stated that
the "limitations of States’ sovereign rights are permanent" and that the Co-
mmunity law "because of its special and original nature” cannot be "ove-
rriden by national legal provisions". Not even by the national constitutions.
These are the famous principles of supremacy and direct effect of EU law.
There's no sign of them in the founding Treaties. These principles are pure

2 Alston P. & Weiler J.H.H., AN 'EVER CLOSER UNION' IN NEED OF A HUMAN
RIGHTS POLICY: THE EUROPEAN UNION AND HUMAN RIGHTS, JMWP Worki-
ng Papers, Jean Monnet Center, NYU School of Law, 1999., p. 3-68.

3 Van Gend and Loos v. Nederlandse Administratie der Belastingen, no. 26/62 (1963),
ECR1
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creation of the ECJ and it's exactly through these principles that the process
of constitutionalization of Treaties began.*

To successfully defend such enormous constitutional power ECJ
simply had to revise the Treaties through its case law in order to secure the
protection of human rights at the EU level. Although reluctant at first, as
for example in Stork Case (1959), ECJ soon started to change the direction.
First reference to human rights can be found in Stauder Case (1969), where
the Court stated that the "fundamental rights are enshrined in the general
principles of EU law and protected by the Court". The Stauder Case thus
confirmed the existence of fundamental rights in EU law.® Then in famous
Internationalle Handelsgesellscahft Case (1970) the Court moves on and,
after reaffirming the Stauder Case, specifies that "the protection of funda-
mental rights is inspired by the constitutional traditions common to the
member States", and adds that their protection "must be ensured within the
framework of the structure and objectives of the Community". The primary
source of fundamental rights is therefore in the constitutional traditions of
the member States.® In equally famous Nold Case (1974) a secondary
source of fundamental rights is identified by the Court - these are internati-
onal human rights treaties. The Court stated that: "international treaties for
the protection of human rights on which the member States have collabo-
rated, or of which they are signatories, can supply guidelines which should
be followed within the framework of EU law".” After this decision the
Court repeatedly referred explicitly to the ECHR in first place, as well as
to other treaties though to a lesser extent (for example, ECHR is used as
guideline in Hauer Case, Rutili Case or National Panasonic Case; on the
other side, the judgement in second Defrenne Case was inspired by the
European Social Charter and International Labour Convention concerning
Discrimination in Respect of Employment and Occupation).

It is also important to emphasize that in Nold Case the Court stated
that "it would strike down any provisions of EU legislation which are
incompatible with fundamental rights recognized and protected by the
constitutions of member States". This was in fact very clever move by the
Court, although it wasn't completely voluntary. Namely, it followed after
the famous Solange | Case (1974) in which the German Constitutional
Court opposed the ECJ's standpoint expressed in Internationale Handelsge-

4 Costa v. ENEL, no. 6/64 (1964), ECR 585. Baci¢ P., Konstitucionalizam i sudski aktivi-
zam, Pravni fakultet, Split, 2010., p. 296 et passim.

5 Stauder v. Stadt UIm, no. 29/69 (1969), ECR 419

8 Internationale Handelsgesellschaft v. EVGF, no. 11/70 (1970), ECR 1125

" Nold v. Commission, no. 4/73 (1974), ECR 491
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sellscahft Case concerning the supremacy of EU law over the fundamental
rights guaranteed by the German Constitution (Basic Law). German Co-
nstitutional Court stated that, although it generally accepts the supremacy
of EU law, it can not accept its supremation over fundamental rights
protected by the German Constitution for "as long as the EU law doesn't
include precise catalogue of fundamental rights". So, basically, for as long
as such situation exists, German courts have right to review all the EU
legislation to ensure the same level of protection of fundamental rights as
it is guaranteed by German Constitution. Later, in Solange Il Case (1986)
the German Constitutional Court affirmed the significant improvement of
human rights protection at the EU level and reversed its stance. It stated
that - again - "as long as EU treaties guarantee the same level of protection
of fundamental rights as the German Constitution™" there is no need for
German courts to review the EU legislation.®

After these early decisions, the development continued and the
protection field expanded. For example, after Wachauf Case (1989) the
Court started to supervise the member States' action in implementing the
EU legislation. In other words, fundamental rights guaranteed by the EU
legislation are also binding on the member States when they act in the
scope of EU law, when they implement EU rules.® The judgement in ERT
Case (1991) first reaffirms Wachauf, and than even further extends the
ECJ's jurisdiction — it's now extended over the national measures taken in
the exercise of discretionary powers foreseen by Community law. As a
conclusion: although not mandated by the Founding Treaties and without
any EU human rights catalogue, the ECJ established a competence for
human rights issues within its case law. How? Simply by declaring human
rights to be a general principle of Community law, which the Court saw
itself obliged to ensure. To do so, the ECJ drew on the constitutional
traditions common to all Member States as well as on the international
human rights instruments ratified by all Member States, especially the
ECHR.

EU Primary Law & Human Rights. Human rights were formally
mentioned for the first time in the preamble of the Single European Act
(1987) - it declared that the Community is "determined to work together to
promote democracy on the basis of the fundamental rights recognized in
the constitutions and laws of the Member States, in the Convention for the

8 Baci¢ A. & Bati¢ P., Eruopsko pravo — studijski izvori, Pravni fakultet, Split, 2007., p.
269-270.
9 Wachauf v. Germany, no. 5/88 (1989), ECR 2609
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Protection of Human Rights and Fundamental Freedoms and the European
Social Charter, notably freedom, equality and social justice". After the
Single European Act, the EU's human right commitment becomes more
and more emphasized with every constitutional treaty to follow.

The Maastricht Treaty (1992) converted the obligation to respect
human rights expressed in ECJ's case law into a Treaty obligation, thus
making it essential part of EU constitutional law. The Maastricht Treaty
formally codified the standard set by ECJ case law with the introduction
of Art. F (later Art. 6) TEU, which confirmed that: "The Union shall
respect fundamental rights, as guaranteed by the European Convention on
Human Rights and Fundamental Freedoms (...) and as they result from the
constitutional traditions common to the Member States, as general
principles of Community law". Furthermore, the Maastricht treaty includes
respect for human rights and fundamental freedoms among objectives of
the EU common foreign and security policy, and introduces the EU
citizenship.

The Amsterdam Treaty (1999) strengthened the EU's commitment
to human rights. It added to Art 6. an explicit statement: the Union "is
founded on the principles of liberty, democracy, respect for human rights
and fundamental freedoms, and the rule of law, principles which are
common to the Member States". Furthermore, it laid down a specific pro-
cedure - sanctions may be imposed on a Member State in cases "of serious
and persistent breach" of Art. 6. The Council may, unanimously and with
the assent of the EP, "determine the existence of a serious and persistent
breach" (Art. 7.1) and decide to suspend some of the state’s rights. Finally,
Art. 46 explicitly extends the powers of the ECJ to Article 6. in order that
it obtained the power to decide whether the institutions have failed to
respect fundamental human rights.

The Treaty of Nice (2000) improves the sanctioning mechanism
established at Amsterdam - if the member states see that there is a clear
risk of a serious breach, they may address recommendations to the state
and ask a group of independent experts for a report. Furthermore, in Nice
the presidents of the European institutions (Council, Parliament and
Commission) also proclaimed, for the first time, a Charter of Fundamental
Rights. Nevertheless, the Charter wasn't incorporated into the Treaty of
Nice and therefore it did not become legally binding. That question was to
be resolved through further negotiations. Thus the Laeken Declaration
(2001) included this task on the agenda of the Convention on the Future of
Europe.
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The Treaty establishing a Constitution for Europe (EU Constitu-
tion, 2004) indeed incorporated the Charter of Fundamental Rights. Howe-
ver, the fate of the EU Constitution is well known. Its eventual adoption
would have granted binding force to the Charter. But, the failure of the
ratification process meant that the Charter remained a declaration of rights
with no binding force.°

Finally, with the coming into force of the Lisbon Treaty in 2009 the
Charter becomes legally binding. Although the Lisbon Treaty did not inco-
rporate the Charter like EU Constitution did, it stipulates the following:
"The Union recognises the rights, freedoms and principles set out in the
Charter of Fundamental Rights of the European Union of 7 December
2000, as adapted at Strasbourg, on 12 December 2007, which shall have
the same legal value as the Treaties".

The Charter of Fundamental Rights. The Charter sets out the basic
rights that must be respected both by the European Union and the Member
States when implementing EU law. Regarding structure and content of the
Charter, it is divided into seven titles, six of which are devoted to specific
types of rights. It is therefore possible to argue that rights are brought
together or assembled around six fundamental values, which are: | -
Dignity, Il - Freedoms, 11l - Equality, IV - Solidarity, V - Citizens' Rights,
VI - Justice. The last, seventh title (VII - General Provisions Governing
the Interpretation and Application of the Charter)) clarifies the scope of
application of the Charter and the principles governing its application. First
important and specific characteristic of the Charter is therefore that it
abandons traditional division of rights between civil and political rights on
one side, and the economic, social and cultural rights on the other side.
Another important characteristic of the Charter is that it introduces some
innovative, postmodern rights — such as the right to the protection of perso-
nal data (Art. 8),' prohibition of reproductive humane cloning and the pro-
hibition of eugenic practices (Art. 3),'? or the right to good and transparent

10 Schimmelfennig F. & Schwellnus G., THE CONSTITUALIZATION OF HUMAN RI-
GHTS IN THE EUROPEAN UNION: HUMAN RIGHTS CASE STUDIES AND QCA
CODING, http://www.eup.ethz.ch/research/constitutional/fs-gs-dossier.pdf

11 Art. 8 - Protection of personal data. 1. Everyone has the right to the protection of
personal data concerning him or her. 2. Such data must be processed fairly for specified
purposes and on the basis of the consent of the person concerned or some other legitimate
basis laid down by law. Everyone has the right of access to data which has been collected
concerning him or her, and the right to have it rectified. 3. Compliance with those rules
shall be subject to control by an independent authority.

2 Art. 3 - Right to the integrity of the person. 1. Everyone has the right to respect for his
or her physical and mental integrity. 2. In the fields of medicine and biology, the following
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administration (Art. 41).23 The Charter in fact entrenches all the rights
found in the case law of the Court of Justice of the EU, the rights and
freedoms enshrined in the European Convention on Human Rights, as well
as other rights and principles resulting from the common constitutional
traditions of EU countries and other international instruments.**

According to its Art. 51 the Charter applies primarily to the institu-
tions and bodies of the European Union, in compliance with the principle
of subsidiarity, while the same requirement is binding on the Member
States when they act in the scope of Union law (as it follows from the ECJ's
case-law). It's also important to emphasize that the Charter is consistent
with the European Convention on Human Rights; moreover, according to
Art. 52/3/ when the Charter contains rights that stem from this Convention,
their meaning and scope are the same ("In so far as this Charter contains
rights that correspond to rights guaranteed by the Convention for the
Protection of Human Rights and Fundamental Freedoms, the meaning and
scope of those rights shall be the same as those laid down by the said Co-
nvention"). The reference to the ECHR covers both the Convention and the
Protocols to it. Furthermore, the meaning and the scope of the guaranteed
rights are determined also by the case-law of the European Court of Human
Rights. However, this provision doesn't prevent EU law providing more
extensive protection.’®

Although the Charter was only solemnly proclaimed by the EU
institutions and not included in the Treaty of Nice, the Court of Justice as

must be respected in particular: a) the free and informed consent of the person concerned,
according to the procedurs laid down by law; b) the prohibition in eugenic practices, in
particular those aiming at the selection of persons; ¢) the prohibition on making the human
body and its parts as such a source of financial gain; d) the prohibition of reproductive
cloning of human beings.

13 Art. 41 - Right to good administration. 1. Every person has the right to have his or her
affairs handled impartially, fairly and within a reasonable time by the institutions, bodies,
offices and agencies of the Union. 2. This right includes: a) the right of every person to
be heard, before any individual measure which would affect him or her adversely is taken;
b) the right of every person to have access to his or her file, while respecting the legitimate
interests of confindentiality and of professional and business secrecy; c) the obligation of
the administration to give reasons for its decisions. 3. Every person has the right to have
the Union make good any damage caused by its institutions or by its servants in the
performance of their duties, in accordance with the general principles common to the laws
of the Member States. 4. Every person may write to the institutions of the Union in one
of the languages of the Treaties and must have an answer in the same language.

14 Europa-Institut of Saarland University (ed.), EUROPEAN LAW - SELECTED
DOCUMENTS, 2nd revised and extended edition, Verlag Alma Mater, Saarbriicken,
2014.

15 http://ec.europa.eu/justice/fundamental-rights/charter/index_en.htm
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well as Advocates General almost immediately started to make reference
to its provisions. Thus, until 2009 when Charter acquired legally binding
force, the Charter was already referred to in 59 judgments of the Court.
However, most of these references, as indicated by Grainne De Burca,
were 'made only in passing and did not entail serious engagement with
Charter provisions'.*® | find it also interesting to point out that in the same
period the Court referred to the ECHR in 81 judgments. Nevertheless, si-
nce Charter acquired legally binding force, number of referrences to its
provisions has risen significantly. One might therefore conclude that the
European Court of Justice has evolved from an institution primarily
concerned with economic matters and just occasionaly dealing with human
rights issues, to the one that now has clear competence in dealing with
cases concerning with human rights, though in comparison with specia-
lized human rights court such as the ECtHR it still lacks experience as well
as expertise.

Further reading:

Alston P. & Weiler J.H.H., An 'Ever Closer Union' in need of a Human Rights Policy:
The European Union and Human Rights, IMWP Working Papers, Jean Monnet Center,
NYU School of Law, 1999.

Baci¢ P., Konstitucionalizam i sudski aktivizam — ustavna demokracija izmedu zahtjeva
za vladavinom vecine i protuveéinskiog argumenta, Pravni fakultet, Split, 2010.
Douglas-Scott S. & Hatzis N. (ed.), Research Handbook on EU Law and Human Rights,
Edward Elgar Publishing, Cheltenham, 2017.

Europa-Institut of Saarland University (ed.), European Law — Selected Documents, 2nd
revised and extended edition, Verlag Alma Mater, Saarbriicken, 2014.

Grainne de Burca, After the EU Charter of Fundamental Rights: The Court of Justice as
a Human Rights Adjudicator, 20 Maastricht J. Eur. & Comp. L. 168 (2013)

Peers S. et al. (ed.), The EU Charter of Fundamental Rights — A Commentary, Hart
Publishing, Oxford and Portland, Oregon, 2014.

European Court of Justice
Costa v. ENEL, no. 6/64 (1964), ECR 585
Internationale Handelsgesellschaft v. EVGF, no. 11/70 (1970), ECR 1125
Nold v. Commission, no. 4/73 (1974), ECR 491
Stauder v. Stadt Ulm, no. 29/69 (1969), ECR 419
Van Gend and Loos v. Nederlandse Administratie der Belastingen, no. 26/62 (1963), ECR
1
Wachauf v. Germany, no. 5/88 (1989), ECR 2609
CJEU Opinion 2/13 pursuant to Article 218(11) TFEU, 18. December 2014,

ECLI:EU:C:2014:2454  (...)

16 Grainne de Burca, After the EU Charter of Fundamental Rights: The Court of Justice
as a Human Rights
Adjudicator, 20 Maastricht J. Eur. & Comp. L. 168 (2013)
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NAME OF THE . . . .
COURSE Protection of Human Rights — European and Comparative Perspective
Code PR5ZLJP Year 5
Course teacher Dr. s¢. Petar Batic, ECTS 6
Associate Professor
P S \% T
Associate teacher Lecturte hours per
semester 60 15
Status of the course | Elective E-learning percentage /

OPIS PREDMETA

Course objectives

The course Protection of Human Rights in European and Comparative
Perspective gives a profound and comprehensive knowledge on human rights
and fundamental freedoms and on systems created for their protection. This
course offers thorough analysis of human rights protection at different levels
- national, supranational and international, as well as of examples of judicial
activism in the field of human rights. Main goals of this course are providing
students with basic information on the documents that guarantee human rights
on European and national level and on corresponding systems for their
protection, as well as knowledge on judicial institutions whose main tasks are
protection of human rights at national and european level and of their practice
i.e. relevant case-law of the European Court of Human Rights and Court of
Justice of the European Union (CJEU/EC)).

competences requir

Course enrolment requirements and entry

For enrollment, students must meet the general
ed for the course requirements for admission to the fifth year of study.

Learning
outcomes
expected at the
level of the
course (4 to 10
learning
outcomes)

Students will get the ability to: 1) identify and indicate basic concepts related
to the protection of human rights and fundamental freedoms and its
development; 2) isolate relevant principles related to the human rights
protection as well as national and comparative documents and institutions; 3)
explain functioning of systems for protection of human rights on different
levels; 4) combine and accommodate basic knowledge on human rights
documents, institutions and systems of protection of human rights; 5) analyse
relevant national and european documents, mechanisms and institutions for
human rights protection; 6) deduce on influence and contribution of practice
of national and european institutions of human rights protection.

Course content
broken down in
detail by weekly
class schedule
(syllabus)

I. AN INTRODUCTION TO HUMAN RIGHTS 1. Basic concepts; 2.
Development of human rights protection in historical perspective; 3. Theory
and ideology of human rights; 4.Human rights protection and the role of the
judiciary; 4. Distinctive models of human rights protection: american model
and its variants; 5. Distinctive models of human rights protection:
Westminster model; 6. Protection of human rights in european regional
organizations.

Il. LIMITATIONS OF HUMAN RIGHTS PROTECTION: 1. Judicial
protection of socioeconomic, cultural and minority rights; 2. Constitutional
protection of human rights 3. International law on human rights — COE &
ECHR; 4. EU & human rights — EU Charter of fundamental rights.

I1l. SUBSTANTIVE PROTECTION OF HUMAN RIGHTS: 1. Right to
privacy (case law of US and German courts, ECHR & CJEU case law, right
to privacy before Croatian courts); 2. Right to life (definitions, pro life - pro
choice debates, ECHR & CJEU case law, right to life before Croatian courts),
3. Right to liberty (habeas corpus and national laws, derogations, ECHR &
CJEU case law, right to liberty before Croatian courts), 4. Right to a fair trial
(right to a fair trial in national laws, right to an effective remedy, ECHR &
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CJEU case law, right to a fair trial before Croatian courts), 5. Freedom of
speech (freedom of speech in national laws, censorship, hate speech,
defamation, protection of rights on the internet, ECHR & CJEU case law,
freedom of speech before Croatian courts) 6. Right to equality and non-
discrimination (historic development, ECHR & CJEU case law, right to
equality before Croatian courts), 7. Political rights (political parties and
regulations of political party funding, ECHR & CJEU case law, political
rights before Croatian courts), 8. Bioethics and human rights.

lectures

. [J samostalni zadaci
seminars, workshops

O multimedija

Format of O vjezbe O laboratorij
instruction O on line u cijelosti J
R o O mentorski rad
O mjeSovito e-ucenje 0 (ostalo upisati)
O terenska nastava P
Student Students are expected to attend all forms of studying (lectures, seminars,

responsibilities

tests). Students are expected to write an essay (practical assignment). Students
must pass the oral exam.

Screening student | Pohadanje Istrazivanje Prakti¢ni rad
work (name the | nastave

proportion of Eksperimentalni (Ostalo
ECTS credits for |rad Referat upisati)

each activity so Esei Seminarski (Ostalo
that the total : rad upisati)
number of ECTS Kolokviii Usmeni (Ostalo
credits is equal to ) ispit upisati)

the ECTS value . . . (Ostalo
of the course) Pismeni ispit Projekt upisati)
Grading and evaluating student Attending classes and writing an essay (practical
work in class and at the final exam | assignment) 60%. Oral exam 40 %.

Required
literature
(available in the
library and via
other media)

. Dostupnost
Broj
. putem
Naslov primjeraka -
SO ostalih
u knjiznici -
medija
1. Baci¢ Petar, Zastita prava ¢ovjeka u 15
europskim organizacijama, Pravni fakultet,
Split, 2007.

Optional
literature (at the
time of
submission of
study programme
proposal)

1. Baci¢ Petar, Konstitucionalizam i sudski aktivizam, Pravni fakultet, Split,
2010.

2. Douglas-Scott S. & Hatzis N. (ed.), Research Handbook on EU Law and
Human Rights, Edward Elgar Publishing, Cheltenham, 2017.

3. Greer S., The European Convention on Human Rights — Achievements,
Problems and Prospects, Cambridge University Press, Cambridge, 2006.

Quality assurance

Students will have the option of communication with the teacher through
daily consultations. Students have open access to e-mails of the teachers and

methods that departments. Students are provided with instructions on how to write essays.
ensure the - - : L
L .. | Essay topics will be available to students at the beginning of semester.
acquisition of exit . - - .
Teachers will guide them through the preparation of essays and studying the
competences . ?
teaching material.
Other (as the

proposer wishes
to add)
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Goran Koevski”

SYLLABUS FOR THE COURSE INTERNATIONAL
COMMERCIAL LAW AT FACULTY OF LAW ,,JUSTINIJAN
PRVI“OF ST. CYRIL AND METHODIUS UNIVERSITY IN
SKOPJE, REPUBLIC OF NORTH MACEDONIA

The course International Commercial Law is taught in the 8th se-
mester in master’s studies of law, business law department. The aim of this
narrative part of the text is to analyze the content of the existing syllabus
for the course International Commercial Law. The analysis has imposed
an inherent need in order to (re) examine the conformity of course with EU
law on one side, but also to identify the content that should be amended
and supplemented, on the other. The analysis of the syllabus was made for
the needs of the CABUFAL project (Capacity Building of the Faculty of
Law), whose main initiator is the Faculty of Law, University of Podgorica,
Montenegro.

By the conclusion of the Agreement in Prespa and its ratification
by the Greek and Macedonian parliaments, at the beginning of 2019, the
biggest obstacle for the start of negotiations for membership of the Repu-
blic of Northern Macedonia into the European Union has been removed.
In this process, the active role of the academic community will be nece-
ssary, especially in the part of refreshing the content of existing syllabi for
courses already taught at faculties of law. This will not be a one-time job,
but the need to revise existing silabuses will be imposed when opening and
negotiating each new chapter in accession negotiations with the European
Union. In that sense, this will require additional and deeper understanding
of the acquis communautaire, but also its gradual transposition in syllabi
of courses covering different legal areas.

The key principles on which the European Union is based are the
freedoms of movement of goods, services, capital and people. These free-
doms can only be achieved through the formal and factual overcoming of
all obstacles that occur in the process of their exercise. Overcoming these
barriers within the EU contributes to an increase in the volume of economic
exchange, which in turn has a positive impact on the development of the

* Prof. dr Goran Koevski is a Full Professor at Faculty of Law, University Ss. Cyril and
Methodius.
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entire European economy. We are witnesses today that the process that sta-
rted as a customs union is gradually turning into a single European market,
and it is more regulated by the Treaty on the Functioning of the European
Union - TFEU.

In general, all syllabi represented within the accredited study
programs at Faculty of Law "Justinijan Prvi" include the basic concepts of
EU law, but also other sources of international character. This, of course,
applies to the course International Commercial Law. In this regard, the
syllabus covers the main contents reflecting its international character.
Thus, the syllabus includes: principles of international commercial law; the
latest tendencies in the harmonization and unification of international
commercial law; new lex mercatoria and its role in the harmonization and
unification of international commercial law, primarily through increasi-
ngly used instruments of soft law and optional instruments. Likewise, the
review and analysis of the main international sources of law relating to
international commercial law: principles of European contract law (Lando
Principles); regulations and EU directives in the field of contractual and
other business transactions; role and main documents of the United
Nations Commission on International Commercial Law (UNCITRAL) in
the harmonization and unification of international commercial law; role
and main documents of the International Private Equity Institute
(UNIDROIT); role and main documents of the International Chamber of
Commerce (ICC) in the harmonization and unification of international
commercial law, etc.

The potential membership of the Republic of Northern Macedonia
to the EU, of course, requires that all previously mentioned trends in the
development of international commercial law be taken into account. In that
case, the syllabus of the course international commercial law should show
and reflect the medium and long-term vision of law graduates in the field
of business law. Quite justly, we can expect that Macedonian law gradu-
ates, within a reasonable time, will be faced with the need to practice EU
law as their national law.

It must, however, be known that EU law is an autonomous legal
system. It requires its own methodology for studying the basic sources of
this law, interpretation of primary and secondary legislation, specificity of
general principles, and the like. Good knowledge of the case law of the
European Court of Justice will greatly assist in the application of EU law
and its methods to national context and national legal traditions. Finally,
students who study the course International Commercial Law must be able
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to develop special skills in the search, primarily digitally accessible
databases (legislative, official publications, ECJ practices, etc.).
Syllabus proposal with supplemented material®:

SYLLABUS FOR THE COURSE INTERNATIONAL COMMERCIAL LAW
|. Data on the course teachers:

Name and surname: Teaching and Academic designations and Titles:
Goran Koevski, Full professor, PhD.;
Darko Spasevski, Associate professor, PhD.

11. Data on the teaching assistants and other lecturers:

Name and surname of the teaching assistant/s: | Teaching and Academic Designations and
titles:

Other lectures and experts from the practice:
111. Basic information about the course programme and materials:

Course title: INTERNATIONAL COMMERCIAL LAW

Course Code: Number of credits earned: 6

Number of course classes/hours: 52 Number of pages of obligatory course
materials: 330

Year of Study: 4™ YEAR Semester of Study: 8™ SEMESTER

1V. Course description and key words and terms:

Course description:

This course content is defining the position of the international commercial law in the national
legal system by determining its notion and scope. Further, the course is describing the role of
international organizations in the field of international commercial law and the legal acts and
documents they create as a main source of law in this area of law. Particular attention is paid to
the activities of the European Union in the field of international commercial transactions. The
most important commercial agreements which are relevant for international trade are presented
in much detail. Part of the course is dedicated to the mechanisms for dispute resolution arising
from international commercial transactions.

Course materials key words and terms:

International commercial contracts, unification and harmonization of commercial law, lex
mercatoria, international sources of commercial law, resolving commercial disputes

V. Course goals and results:

Course goals and results:

The students will acquire wider knowledge in international commercial transactions. The main
focus is put on understanding of the legal rules governing international commercial contracts,
sources of international commercial law and significance of unification and harmonization of
international commercial law. Upon successful completion of the course, students will be able
to demonstrate detailed knowledge for key principles of international commercial law, as well
as to demonstrate an ability for practical analysis and critical thinking for specific aspects in
international commercial law.

VI. Teaching methodology:

The course international commercial law is conducted through interactive lectures, comparative
analysis, case-law analyses, workshops and debates. It will ensure active involvement of students
in teaching and exercises by preparing presentations, debate and preparation of practical

! Osvjezeni dijelovi nastavnih planova i programa su u okviru prve tri sedmice nastave, a
relevantni tekst oznacen je italic bold fontom.
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exercises. Students will be provided with basic skills in navigating the vast databases of official
publications, legislation and case law.

VII. Detail structure of the course syllabus:

Course week no. 1 Number of course hours: 3.5

Study unit: THE CONCEPT OF | Obligatory course materials:
INTERNATIONAL COMMERCIAL LAW

Detail description of the study unit:
- Historical development of international commercial law;
- International commercial law as part of the other branches of law;
- International commercial law as separate branch of law;
- Principles of international commercial law;
- Contemporary trends in the process of unification and harmonization of international
commercial law
- The Beginnings of EU contract law
- The competence of the EU - Treaty on the Functioning of the European Union
- EU contract law as an instrument for harmonization of the internal market

Course week no. 2 | Number of course hours: 3.5

Study unit: APPROACHES FOR UNIFICATION AND Obligatory  course
HARMONIZATION OF INTERNATIONAL COMMERCIAL LAW materials:

Detail description of the study unit:

- The new Lex Mercatoria and its role in the unification and harmonization of international
commercial law;

- EU contract law instruments:

- The Draft Common Frame of Reference and the effort to introduce the Common European
Sales Law as an optional instrument

- Caodification of EU Contract Law

- Values of the EU Contract Law

- Principles of European Contract Law (Lando principles);

- Directives of the European Union in the field of international commercial transactions;

- Introduction to competition law and its connection with international commercial law

Course week no. 3 Number of course hours: 3.5

Study unit: INTERNATIONAL | Obligatory course materials:
GOVERNMENTAL AND NON-
GOVERNMENTAL  ORGANIZATIONS
PARTICIPATING IN THE CREATION OF
INTERNATIONAL COMMERCIAL LAW
PRINCIPLES AND RULES

Detail description of the study unit:
- The role of European Parliament, European Court of Justice and the European Commission
- The case-law of the European Court of Justice
- The relations between the national courts of Member States and the European Court of Justice
- The role of European Regulatory Authorities
- UN Commission on International Trade Law UNCITRAL
- Tasks, methods and composition of the UNCITRAL;
- UN Convention on Contracts for the International Sale of Goods;
- International Institute for Unification of Private Law UNIDROIT;
- International Chamber of Commerce ICC;
- International contractual clauses and model contracts (ICC Standards, ICC Model contracts,
ICC Model Clauses, ICC Rules, COMBITERMS, Institute Cargo Clauses);
- International regulation of e-commerce

Course week no. 4 | Number of course hours: 3.5
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Study unit: DEFINITION AND | Obligatory course materials:
STRUCTURE OF THE INTERNATIONAL
COMMERCIAL TRANSACTIONS

Detail Description of the study unit:

- Concluding contracts with international element

- Structure of international commercial contracts

- Phases of concluding international commercial contract

- Negotiation and culpa in contrahendo

- Offer for concluding contract

- Acceptance of the offer

- Time and place of concluding of the contract

- Concluding a contract electronically, by telephone, by teleprinter, by fax or by other means
- Impact of administrative permits and approvals on international commercial contracts
- Form of international commercial contracts

Course week no. 5 Number of course hours: 3.5

Study unit: CONTRACT FOR | Obligatory course materials:
INTERANTIONAL SALE OF GOODS

Detail description of the study unit:

- Sources of law and form of contract for international sale of goods and services

- Concluding and performance of contract for international sale of goods and services
- Obligations of the seller

- Obligations of the buyer

- Avoidance of the contract

Course week no. 6 Number of course hours: 3,5
Study unit: | Obligatory course materials:
INCOTERMS Nikolovski d-r Aleksandar, ,,International commercial law”, Skopje

Detail description of the study unit:
- Transfer of risk and cost in international sale of goods
- Contract for the international sale of investment equipment

Course week no. 7 Number of course hours: 3.5

Study unit:INTERNATIONAL | Obligatory course materials:
COMMERCIAL CONTRACTS (first part)

Detailed description of the study unit
- Commercial agency contract
- Brokerage contract
- Commission contract
- Contract for carriage of goods

Course week no. 8 Number of course hours:

Study unit: INTERNATIONAL | Obligatory course materials:
COMMERCIAL CONTRACTS(second part)

Detailed description of the study unit:

- Leasing contract with international element
- Know-how

- Factoring contract

- Forfeiting contract

- Distribution contract

- Franchise contract

Course week no. 9 Number of course hours: 3.5
Study unit: INTERNATIONAL | Obligatory course materials:
COMMERCIAL CONTRACTS (third part)

Detailed description of the study unit:
- Contract for freight forwarding
- Contract for long-term cooperation
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- Contract for bank transfer
- Letter of credit

Course week no. 10 Number of course hours: 3.5

Study unit: METHODS OF PAYMENT IN | Obligatory course materials:
INTERNATIONAL COMMERCE

Detailed description of the study unit:
- Introduction to the payment methods in international trade: electronic money transfer, credit
cards,
- Contract for documentary letter of credit,
- Legal relations between the parties participating in documentary letter of credit
- Types of documentary letter of credit
- Duties and liabilities of the bank in documentary letter of credit transactions

Course week no. 11 ‘ Number of course hours: 3.5

Study unit: CONTRACT FOR BANK GUARANTEE | Obligatory course materials:

Detailed description of the study unit:
- Domestic and international legal framework related to bank guarantee
- Legal relations established by bank guarantee
- Types of bank guarantee

Course week no. 12 Number of course hours: 3.5

Study unit: DISPUTE RESOLUTION | Obligatory course materials:
ARRASING FROM INTERNACTIONAL
COMMERCIAL TRANSACIONS

Detailed description of the study unit:

- Sources of law, methods of dispute resolution and their institutionalization
- Judicial and arbitration protection

- Types of arbitration and jurisdiction

- Mediation, negotiation and alike alternative dispute resolution methods

VIII. Activities involving other institutions

Study visits to outside institutions

N/A

IX. Course materials and literature

Obligatory course materials:

Koescku ["opaH, ,,Boany 3a anTepHaTHBHUTE N3BOPHU HA PUHAHCUpae”, 3APYKEHUE HA
npaBHUIW Ha PerryOnuka Makeoguuja, 2007

Hukonoscku Anekcanpaap, ,,MeryHapoaHO TproBcko npaso”, Ckomje, ctp. 7-53; 133-222; 356-
377; 403-434, 443-460; 508-511 u 517-523

Further study material:

ITepoBuh Jenena, Mehynapoano npuspenHo npaso, beorpan, 2016

[TepoBuh Jenena, Ctannapane kiay3yne y Mel)yHapoJHUM NpUBpEIHUM yroBopuma, beorparn,
2012

Caric Slavko, Vilus Jelena, Sogorov Stefan, ,,Meduanrodno privredno pravo”, Centar za
privredni konsalting, Novi Sad, 2001;

Houtte Van Hans, ,,The Law of International Trade”, Sweet & Maxwell, London, 1995;
Ramberg Jan, ,,International Commercial Transactions”, ICC, Kluwer law International,
Norstedts Juridik AB, 2000;

Schmitthoff M. Clive, ,,Schmitthoffs export trade — The Law and Practice of International
Trade”, ninth edition, Steven&Sons, London, 1990;

Tomi¢ Desa Miklton, ,,Pravo meduarodne trgovine”, $kolska kniga, Zagreb, 1999;
Whaley J Douglas, ,,Problems and Materials in Commercial Law”, eight edition, Aspen
publishers, 2005
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Jadranka Dabovi¢ - Anastasovska”
Neda Zdraveva™

CONSUMER LAW
COURSE AMENDMENT IN LIGHT OF THE DEVELOPMENT
OF EU CONSUMER ACQUIS

The course on consumer protection has been introduced in the
curriculum of the lustinianus Primus Law Faculty since the academic 2005
/ 2006. The course, titled Consumer Law, has been delivered as an elective
course, for the 2"l seme-ster of the Master studies in Civil Law, module
Civil Substantive Law and as an optional course for the other master
programs. Most of the students that have elected/opted the course come
from the Civil Law master studies.

The existing course focuses on the issues of the consumer prote-
ction from national perspective. The course provides insight into the natio-
nal regulation of the relations to where consumer is a party and the mecha-
nisms provided for protection of consumers.

In terms of the latest 2018 county report of the European Commi-
ssion for the Republic of Macedonia,* the state is moderately prepared in
the area of consumer protection. Further, no progress has been observed in
the area of consumer protection. As for the legal framework, it is stre-ssed
that it does not fully align with the acquis on consumer rights. Tradi-
tionally, the report identifies the weakness in the system of support of
consumer organizations, the lack of administrative resources and the lack
of availability of the existing mediation scheme for consumers, particularly
in terms of costs. The main recommendation refers to the align the legal
framework with the acquis on consumer protection and strengthening of
the operational structures serving consumer protection.

* prof. dr Jadranka Dabovié¢ - Anastsovska is rofessor at University "Ss.Cyril and
Methodious", Faculty of Law "lustinianus Primus" — Skopje.

™ prof. dr Neda Zdraveva is Associate Professor at University "'Ss.Cyril and Methodious",
Faculty of Law "lustinianus Primus" — Skopje.

! European Commission, The former Yugoslav Republic of Macedonia 2018 Report,
SWD (2018) 154 final (Strasbourg, 17.4.2018).
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In regard to the legal framework, the main weakness can be found

in the technical inconsistency of the Law on Consumer Protection? whose
several amendments have resulted in the lack of transparency for consume-
rs and their rights. In terms of alignment with EU law, it can be said that
the LPC is harmonised only in general terms with the provisions of the
directives that are commonly treated as a part of the consumer rights

acquis:
1.

2.

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in
consumer contracts;

Directive 98/6/EC of the European Parliament and of the Council
of 16 February 1998 on consumer protection in the indication of
the prices of products offered to consumers;

Directive 1999/44/EC of the European Parliament and of the Cou-
ncil of 25 May 1999 on certain aspects of the sale of consumer goo-
ds and associated guarantees;

Directive 2005/29/EC of the European Parliament and of the Cou-
ncil of 11 May 2005 concerning unfair business-to-consumer co-
mmercial practices in the internal market;

Directive 2006/114/EC of the European Parliament and of the Cou-
ncil of 12 December 2006 concerning misleading and comparative
advertising;

Directive 2009/22/EC of the European Parliament and of the Cou-
ncil of 23 April 2009 on injunctions for the protection of consu-
mers' interests; and

Directive 2011/83/EU of the European Parliament and of the Cou-
ncil of 25 October 2011 on consumer rights.

Traditionally, the LPC also regulates issues covered by the follo-

wing directives:

1.

Council Directive 85/374/EEC of 25 July 1985 on the approxima-
tion of the laws, regulations and administrative provisions of the
Member States concerning liability for defective products; and
Directive 2008/122/EC of the European Parliament and of the
Council of 14 January 2009 on the protection of consumers in
respect of certain aspects of timeshare, long-term holiday product,
resale and exchange contracts.

As mentioned, the LPC is only aligned in general terms with the

rules of said directives, or of their predecessors, while two general inconsi-

2 Official Gazette of the Republic of Macedonia, no. 38/04, 77/07, 103/08, 24/11, 164/13,
97/15 and 152/15 (LPC).
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stencies can be identified. The first refers to the general technical inconsi-
stency of the LCP, as stated above. The second relates to the partial harmo-
nisation, to a greater degree, particularly with the provisions of Council
Directive 85/374/EEC of 25 July 1985 on the approximation of the laws,
regulations and administrative provisions of the Member States concerning
liability for defective products,® Directive 2008/122/EC of the European
Parliament and of the Council of 14 January 2009 on the protection of
consumers in respect of certain aspects of timeshare, long-term holiday
product, resale and exchange contracts and Directive 2009/22/EC of the
European Parliament and of the Council of 23 April 2009 on injunctions
for the protection of consumers' interests.

In terms of legal framework, there is also the need for a so-called
horizontal harmonisation of legislation, particularly in terms of the follo-
wing directives:

1. Directive 2000/31/EC of the European Parliament and of the
Council of 8 June 2000 on certain legal aspects of information so-
ciety services, in particular electronic commerce. The relevant su-
bject matter is covered by the provisions of the Law on Electronic
Commerce;*

2. Directive 2002/65/EC of the European Parliament and of the
Council of 23 September 2002 concerning the distance marketing
of consumer financial services. The relevant subject matter is cove-
red by the provisions of the Law on Distance Marketing of Consu-
mer Financial Services;®

3. Directive 2006/123/EC of the European Parliament and of the
Council of 12 December 2006 on services in the internal market.
This directive is not implemented into Macedonian law;

4. Directive 2008/48/EC of the European Parliament and of the
Council of 23 April 2008 on credit agreements for consumers. The
relevant subject matter is covered by the provisions of the Law on
Consumer Protection in Consumer Credit Contracts.®

5. Directive 2013/11/EU of the European Parliament and of the
Council of 21 May 2013 on alternative dispute resolution for co-

3 1t should be stated that the rules of this directive are also implemented in the Law on
Obligations, Official Gazette of the Republic of Macedonia, no. 38/04, 77/07, 103/08,
24/11, 164/13, 97/15 and 152/15 (LO).

4 Official Gazette of the Republic of Macedonia, no. 133/07, 17/11, 104/05 and 192/15.
5 Official Gazette of the Republic of Macedonia, no. 158/10 and 153/15.

6 Official Gazette of the Republic of Macedonia, no. 51/11, 145/15 and 23/16.
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nsumer disputes. This directive is not implemented into Macedo-

nian law;

6. Directive 2014/17/EU of the European Parliament and of the
Council of 4 February 2014 on credit agreements for consumers
relating to residential immovable property. This directive is not
implemented into Macedonian law;

7. Directive (EU) 2015/2366 of the European Parliament and of the
Council of 25 November 2015 on payment services in the internal
market. This directive is not implemented into Macedonian law.
There is also the issue on the relevancy of the provisions of
Regulation (EU) 2015/751 of the European Parliament and of the
Council of 29 April 2015 on interchange fees for card-based
payment transactions; and

8. Directive (EU) 2015/2302 of the European Parliament and of the
Council of 25 November 2015 on package travel and linked travel
arrangements. This directive is not implemented into Macedonian
law. The relevant subject matter is covered by the provisions of the
LO and the Law on turism.’

The subject matter of so-called public services is, in terms of its
legal nature, sectorial.

Finally, as for the actual operationalisation of consumer protection,
several main weaknesses can be identified. At first, the system of
supervision by inspection authorities regulated by the provisions of the
LPC and the Law on State Market Inspectorate® is inconsistent and rather
diffused. Secondly, there is a lack of procedural mechanisms for the
protection of consumers’ collective rights and/or interests, bearing in mind
the provisions of the Law on Contentious Procedure.® The third inconsiste-
ncy lies in the mechanism for alternative resolution of consumer disputes,
bearing in mind also the provisions of the Law on Mediation.

Having in mind these issues, we propose amendments on program
of Consumer Law course. The aim of the amendments are to increase the
level of study of the EU Consumer Law, how it develops and how it
influences the national Consumer Law. Such shift in the paradigm will
affect the methodology of the delivery of the course. The students will be

7 Official Gazette of the Republic of Macedonia, no. 62/04, 89/08, 12/09, 17/11, 47/11,
53/11, 123/12, 164/13, 27/14, 116/15, 192/15 and 53/16.

8 Official Gazette of the Republic of Macedonia, no. 24/07, 81/07, 152/08, 36/11, 18/13,
164/13, 41/14, 33/15, 61/15, 152/15 and 53/16.

9 Official Gazette of the Republic of Macedonia, no. 79/05, 110/08, 83/09, 116/10 and
124/15.

10 Official Gazette of the Republic of Macedonia, no. 188/13, 148/15, 192/15 and 55/16.
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more involved in research and analysis. Special attention will be paid to
the analysis of the case law of the European Union Court of Justice.

Consumer Law, as a legal discipline studies the the manners in
which the contracts and transactions are concluded by individual consu-
mers as participants in the trade, that is, as users of the services. In acco-
rdance with the latest trends in the European Union and the world, consu-
mer law regulation is gaining momentum in the legal systems of developed
countries, and lately in developing countries. On the market, consumers
engage in an enormous number of contractual relationships on a daily ba-
sis, thus creating an appropriate need for legal shaping of the area and pro-
filing professional staff in it. The subject program covers content from both
the domestic legislation and the directives and regulations of the European
Union for consumer protection. The course, in particular, focuses on the
mechanisms for protecting the rights of consumers in everyday life, prese-
nting the necessary knowledge necessary for efficient application of the re-
gulations in the area.

Title of the course: Consumer Law
Course Code | Coursestatus | Semester | No. of ECTS credits Classes
| Elective/Optional | 2nd or 3rd | 6 3.5L+1,2R

Study Program for: Second Cycle — Master Studies
Condition: It is not conditioned by passing another course
The purpose of the course is to enable students to independently asses the relations between consumers and
traders and to understand the significance of state intervention in the creation and ongoing development of
consumer protection. The course is based on the regulation of the consumer protection area by the European
Union. Special attention is paid on how the EU rules in the field (EU Consumer Acquis) is implemented in
the national legislation.
The main tasks of the curriculum are:

1. To contribute students to understand the impact of European law and non-governmental

organizations in the development of consumer protection legislation

2. Encourage students to critically analyse the application of consumer protection rules

3. Develop students’ practical approach in finding solutions to violations of consumer rights
It is expected that after completing the curriculum, students will be able to:
Analyse European Law in the field of consumer protection
Asses the level of harmonization of the national law to the EU Consumer Acquis
Understand the application of consumer rights protection Iegislation
Identify the instruments for protection of individual consumer’s rights
Demonstrate skills in addressing specific cases of violation of consumer rights
Name and Surname of the teacher(s): Prof.dr Jadranka Dabovi¢ — Anastasovska

Assoc. Prof.dr Nenad Gavrilovi¢
Assoc. Prof.dr Neda Zdraveva

Teaching Method: The material is divided into 12 thematic units. Within each thematic unit, the questions
will be analysed from a theoretical and practical point of view. The students will be encouraged for
independent and team research work, mentored by the subject teachers and associates, which will enable
them to gain in-depth knowledge and skills development. Students will be divided into smaller groups of
teams of 3-5 students who will jointly prepare more complex research projects.
Teaching will be carried out by interactive lectures, through which students will be encouraged to come to
their own conclusions based on analysis of specific issues.
Practical lessons: practical exercises through which student skills will be developed, simulations and case
analysis, video presentations, visiting relevant institutions, role playing, and through lectures by practitioners
in the field. The practicum will be carried out by study visits to relevant bodies and organisations.

grwNE

85



Jadranka Dabovi¢ — Anastasovska and Neda Zdraveva

1 week Introduction to Consumer Law: subject matter, place, role, significance of
consumer law and development of consumer law.
11 week International and EU sources of Consumer Law: Consumer protection under UN,

emergence and development of the consumer protection at EU Law level.
National Sources of Consumer Law: Law on Consumer Protection, Law on

111 week Obligations, Laws in specific areas of consumer protection.
The right of the consumer to be informed: specifics of the consumer's right to be
1V week informed about the terms of the sale of products and the provision of services;

regulation of advertising in the EU and the national law.
Product Safety, Liability for Defective Products: requirements for product safety

V week (general product safety, technical requirements, safety of children's toys, food
safety and agricultural products); liability for a defective product in the EU and the

VI week national law.Consumer Contracts and specific rules on consumer’s’ contracts:
notion of consumer contract, conclusion of consumer contracts, unfair contract

VII week terms and consequences of unfair contract terms in the EU and the national law.

Financial Services to Consumers: Banking services, in particular consumer loans,
collateral, payments; insurance services; investment services in the EU and the
VI week national law.

Consumers, electronic commerce and door-to-door sales: consumer protection in
the e-commerce (distance contracts, specific rules on conclusion and execution of
distance contracts), contracts concluded out of the trader’s premises and specific
IX week rules in the EU and the national law.

Consumer Protection in Tourism: specific aspects of protection of consumers as
travellers including travel contracts, package arrangements, time sharing,

X week passengers’ rights in air travel in the EU and the national law.

Consumers as Users of Services: public services provided to consumers, protection
of vulnerable consumers in provision of public services; consumers as users of
medical services (patients' rights) in the EU and the national law.

X1 week Enforcement of Consumers’ Rights: civil and administrative protection of the
consumers’ rights including scope of protection, methods of protection, imposed
prohibitions; mediation of consumer disputes; collective redress in the EU and the
national law.

XI1 week Consumers’ Organizations: International, EU and national system of consumers’
organizations; the role of consumer organizations in the exercise and in the
protection of consumer rights.

X1 =XV week Consumers’ Protection Practicum: visit to relevant bodies and organisations,
clinical program

Student’s Workload

Weekly In semester
6 credits x 50/30 = 10 hours Lecture: (3.5 hours) X 15 = 52,5 hours
Structure: Research: (1,2 hours) X 15 = 18 hours
3,5 hours lecture Individual work including administrative tasks, preparation of
1,2 hours research exams etc.: (5,3 hours) X 15 = 79,5 hours
5,3 hours individual work

Students’ tasks: Regular attendance at classes, participation in practicum, preparation of research papers,
participation in debates, case-studies, role plays.

Literature: Obligatory: T'anes, I'. u JlaboBuk-AHacTacoBcka, J., OGIUrauoHo npaBo, TPETO U3IAHHUE,
TIpoceeTHo neno, Cxomje, 2012

Relevant laws: Law on Obligations; Law on Consumer Protection; Law on Consumer Protection in
Contracts on Consumer Loans; Law on Protection of Patients’ Rights; Law on Product Safety; Law on
Food Safety; Law on Leasing; Law on Energy; Law on Electronic Commerce; Law on Electronic
Communications; Law on Tourism; Law on Housing; Rulebook on Children’s Toys Safety.
Additional Literature: Fairgrieve D.,Product Liability in Comparative Perspective, Cambridge, 2005
Askaham & Nebbia, EU Consumer Law, Oxford, 2004

Grading: Final Exam up to 70 points, Research Paper up to 20 points Activities at class up to 10 points

Name and surname of the teacher(s) who prepared the form: Prof.dr Jadranka Dabovi¢ — Anastasovska
Assoc. Prof.dr Nenad Gavrilovié¢
Assoc. Prof.dr Neda Zdraveva

Note: all additional information may be obtained during classes, consultations or at www.pf.ukim.edu.mk
Comparative: Belgrade: http:/www.ius.bg.ac.rs Maribor: http:/www.pf.um.si/sl
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Biljana Puric¢in”

CIVIL PROCEDURE LAW
- MODIFICATION OF THE SYLLABUS IN TERMS OF
HARMONIZING THE CURRICULUM WITH EU LAW-

1. INTRODUCTION

In 2012 Montenegro began preparations at all levels for joining the
European Union. Major preparations are being carried out in the legal field:
judiciary, legislation and education. Changes in education are aimed at
acquiring new, both theoretical and practical knowledge of EU law of
future law graduates. Through the changes we have made, our legal system
becomes aligned with EU law, and in this way service-oriented judiciary
will be complemented that ensures rule of law and legal state, as well as
creates new generations of future law graduates who will be able to
develop critical and creative thinking, as well as legal skills. Those who
are involved in the judiciary are expecting new temptations towards the
realization of the rule of law in which legal rules are respected, or as Hegel
said, "the law is taking effect".

On the path to the European Union, a significant role in the process
of harmonization with EU law belongs to the Faculty of Law of the Unive-
rsity of Montenegro. It is a course that should provide a powerful contribu-
tion to the many changes expected in the legal field and which, as experie-
nce confirms, has this capacity. In order to strengthen its position regarding
the education of future law graduates, the Faculty of Law applied and got
a project called the Capacity Building of the Faculty of Law (hereinafter
referred to as CABUFAL) within the Erasmus + program of the European
Union including two judicial institutions from the judiciary, the Judicial
Council and Centre for Training of the Judiciary and State Prosecution in
Montenegro. The partner institutions in this project are: Regent University
from London, University of Ljubljana, Zagreb and Split (all from EU
Member States) and University of Skopje. These institutions, through the

* Biljana Puricin, PhD, is a Full Professor at the Faculty of law University of Montenegro.
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Project, have demonstrated exceptional entrepreneurship and through stu-
dy visits, guest lectures and lectures by eminent experts, logistical assi-
stance, donations in quality books and the like, have helped the staff at the
Faculty of Law to get acquainted with their curricula and harmonize curri-
cula of the Faculty of Law in Podgorica with EU law. There is a deep
appreciation for all participants in CABUFAL for extremely fruitful and
useful cooperation.

The main expectations of this project have already been achieved,
both for the Faculty of Law and other institutions participating in it.

The project will leave a deep recognition in legal education in
Montenegro, especially considering the fact that it is a faculty where most
students in Montenegro are enrolled. In this sense, future law graduates
will receive new theoretical and practical knowledge and learn the skills
that academic staff summed up through CABUFAL. Through new curri-
cula, extended and new courses, which are in line with EU law, future law
graduates will become active bearers of change not only in institutions
where they are employed, but also in a broad sense for the needs of Monte-
negro and the society as a whole.

It should be emphasized that the Center for Training of the
Judiciary and State Prosecution and Judicial Council benefit a great deal
from CABUFAL, which carry out numerous theoretical and practical
education, bar exams, numerous checking of future judges and prosecu-
tors. Through these institutions, and thanks to CABUFAL, courses on the
implementation of EU law will be organized, which will be a priority at
this time in line with the progress of Montenegro in the negotiations.

2. DE LEGE LATA.

Civil Procedure Law at the Faculty of Law at the University of
Montenegro is studied in third year of studies in the 6th semester and has
6 ECTS credits (4 + 1). The objectives of studying this course are to
familiarize students with the concept, method, organiza-tional and
functional procedure law and their institutes. Students connect knowledge
in this field with knowledge gained from other areas of substantive law in
order to train them for practical work and application of acquired
knowledge. The course is taught at the national level. After a student passes
this exam he/she is able to: define the forms of protection of individual
civil rights and recognize preconditions for admissibility of a claim and
presumption of passing a judgment on matter; distinguish civil cases from
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criminal and administrative procedure proceedings; learn about the
principles of organization and work of the judiciary; name the subjects of
civil proceedings and define individual litigation actions of the courts and
parties; describe the course of civil proceedings and activities of process
entities in litigation; explain capacity to be a party to legal proceedings and
litigation and forms of representation in litigation; identify the sources of
Montenegrin civil litigation procedure law and basic principles of
procedure law in certain legal provisions; distinguish: civil from civil
procedure law, contentious from non-contentious proceedings, regular
civil proceedings from special civil proceedings, as well as civil
proceedings from other (alternative) means of resolving disputes; explain
the procedure before the second instance courts; explain the procedure for
extraordinary legal remedies; explain specific contentious proceedings;
explain non-contentious proceedings; identify special non-contentious
proceedings; explain the enforcement procedure; identify and understand
the role of public enforcement officers in enforcement as new judicial
authorities; critically respond to the existing solutions in the positive legal
regulation.

The CABUFAL project provides that the curriculum of this course
be harmonized with the law of the European Union. The harmonization
has passed through the following stages:

1. Changing the structure of the existing curriculum;

2. Introduction of new teaching units related to EU law;

3. Adding a new bibliography related to EU law and

4. Complementing the objectives, outcomes, content and

comparability of the course.

4. DE LEGE FERENDA.

The model for changing the existing and introducing new curricula
in the curriculum of Civil Procedure Law was the curriculum of the Faculty
of Law in Ljubljana, Zagreb, Split, Skopje and Regent University of
London, their suggestions and remarks that these are countries that are EU
members, except Macedonia. The proposed changes have been carried out
through:

1. Review of valid legal sources and activities of European
legislation in the area of European civil procedure law. *

1 When Montenegro becomes a member of the EU, it is necessary to consider a new course
European Civil Procedure Law which would be taught on a private module and provide a
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2. Study and practical application of unified European special
procedures - European Enforcement Order on Uncontested Claims, Euro-
pean Payment Order, European Small ClaimS Procedures and European
Procedure for the Protection of Collective Interests and Rights.?

3. Study and practical application of the regulation on the impleme-
ntation of judicial cooperation within EU member states.

Changes proposed under item 2, relating to the European Small
Claims Procedures (EU Regulation 861/2007) and European Payment
Order (EU Regulation 1896/2006) were proposed as amendments to the
Civil Procedure Law (Government proposal of 20 December 2018) and
their adoption in Parliament is expected. EU regulations are binding legal
acts that are applied in the territory of EU Member States. This is why it is
necessary to create all the necessary conditions for their application in
Montenegro after its accession to the European Union. The European
Small Claims Procedure allows creditors to collect claims in civil and
commercial matters in cross-border cases where the value of claims does
not exceed 2000 euros. The European Payment Order allows creditors to
collect uncontested monetary civil and commercial claims in cross-border
cases. Otherwise, Regulation 1896/2006 applies in all EU countries except
Denmark. The study and practical application of these two regulations is
within the framework of the civil procedure law curriculum and teaching
unit: Special civil procedure. Compliance with Regulation EC 805/2004,
which refers to the European enforcement order for uncontested claims,
was carried out in the Law on Enforcement and Security. This Regulation
sought to create a unified procedure in which a certificate on the execution
of a court decision, settlement or public document on uncontested claims
and allowing their unhindered flow in EU Member States was issued. The
subject matter will be studied within the teaching unit: Enforcement
procedure.

Through the CABUFAL project, it was suggested that the
procedure for the protection of collective interests and rights be included
as a special teaching unit which is recognizable in countries of the
European Union. It is mostly about consumer protection procedures, as
well as prohibition of discrimination. Our civil procedure law has not yet
regulated the general framework for initiating this procedure, which by its
nature would be lex generalis. The consumer protection procedure and the

broader understanding of European civil procedure institutes, as it was done at the Faculty
of Law in Ljubljana.

2 Course Private International Law at the Faculty of Law in Podgorica deals with study
and practical consequences of the Brussels | Regulation.
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prohibition of discrimination were harmonized with EU law through the
Consumer Protection Act?, i.e. the Law on Prohibition of Discrimination®,
which were adopted as a result of the European acquis communitaire in
Montenegrin law. Otherwise, in the curriculum of the Law Faculty, there
are special courses dealing with the issue in question in Master’s studies.

The need for a claim, which the procedure implies, for the
protection of collective interests and rights must be found in the
amendments to the Civil Procedure Law. In civil proceedings, protection
is provided for violated and threatened individual rights. This protection is
primarily directed towards individual rights. However, in the modern legal
system, it is necessary to meet the provision of legal protection in disputes
in which the interests of many individuals have been violated or threatened
and when there is the same or similar factual or legal basis of their claims.
In theory, this is so called mass harm situation®. The claim, that is, the
procedure for the protection of collective interests and rights would include
those branches of law in which the common interests and interests of the
common good are emphasized rather than individual interests, such as
consumer rights, anti-discrimination, social interests, environmental prote-
ction, and the like.

The study and practical application of the claim on the protection
of collective interests and rights is within the framework of the civil
procedure law curriculum and the teaching unit: Special civil procedure.
Of course, the practical application of this procedure will only be possible
when this claim gets its full affirmation in practice.

Changes proposed under item 3 refer to the delivery of judicial and
extrajudicial documents in civil and commercial matters in EU Member
States (EU Regulation 1293/2007) and cooperation of the courts of Me-
mber States in the presenting of evidence in civil and commercial matters
(EC Regulation 1206/2001). The Regulations became part of the ame-
ndments to the Civil Procedure Law, which is in the process of making.
The delivery regulation applies in all Member States of the European
Union. The Regulation provides the modalities of sending and delivering
documents. The sending bodies are responsible for sending judicial and
extrajudicial letters which must be delivered to another Member State. The
receiving bodies are responsible for receiving judicial and non-judicial
letters from another country. The central body is responsible for delivering

3 Published in “Official Gazette of Montenegro®, no. 002/14, 006/14 and 043/15.

4 Published in “Official Gazette of Montenegro®, no. 046/10, 040/11, 018/14 and 042/17.
5 See, Fairgrieve et al., Collective Redress Procedures — European Debates, 2009, Interna-
tonal and Comparative Law Quarterly 58 (2), p. 379-409.
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data to the sending bodies and resolving possible difficulties when sending
a letter to delivery. The Regulation on the Taking of Evidence in Civil and
Commercial Matters enhances, simplifies and accelerates cooperation be-
tween the courts in the taking of evidence. The Regulation applies in all
Member States, except in Denmark. The Regulation provides for two ways
of taking of evidence between the Member States: the taking of evidence
through the requested court and the immediate taking of evidence by the
referring court. The referring court is the court in which court proceedings
are initiated or unfolded. The requested court is the court of another Me-
mber State competent to produce evidence. The central body is responsible
for providing information and seeking solutions to the difficulties that may
arise in connection with the request. The incorporation of these two Regu-
lations was necessary in order to make the litigation procedure more
efficient and provide better legal protection to the entities seeking it. The
curriculum of Civil Procedural Law will be taught in teaching units: Deli-
very, or Taking of Evidence.

Methods of learning and teaching Civil Procedure Law have also
been supplemented. In addition to teaching, exercises, seminars, consulta-
tions, discussions and practical case handling and analysis of Case Study
CJEU and ECHR, which can be found in ECLI®, will have a special place
when it comes to the institutes of the EU.

Exercises from course Civil Procedure Law are directed to the
practical application of the institute of Montenegrin civil procedure. Stu-
dents learn how to deal with specific legal disputes by summarizing a
factual situation under an appropriate standard of substantive law, as well
as preparing for writing various types of submissions, claims, remedies and
court decisions, i.e. judgments and decisions. Students are required to
spend two weeks in practice at the Basic Court in Podgorica, where they
complete their gained theoretical knowledge with practical knowledge.

The bibliography for course Civil Procedure Law is domestic and
foreign. The foreign bibliography is, thanks to the CABUFAL project,
supplemented, in particular, with books related to European civil proce-
dure law,” which relate to institutes studied within the course.

All the above changes will also condition changes in the contents of the
course.

Attendance of course Civil Procedure Law in basic studies of the
Faculty of Law in Podgorica will enable students to get to know the
sources, basic institutes, legislation and practice of European civil proce-

& Example can be found at http://eur-lex.europa.eu/LexUriserv/LexUriServ.do?
7 See the ECTS catalogue for Civil Procedure Law for the supplemented bibliography.
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dure law. In this way, students will be able to actively participate in
changes in our legal system at the moment when Montenegro becomes a
member of the European Union, which, of course, implies their practical
work in this domain.
Learning outcomes of Civil Procedure Law have also been
supplemented. A student who passes this exam will be able to:
1. Understand the EU, sources of European civil procedure law;
2. Understand European legislation and its importance in the
application of EU civil procedure law;
3. Analyze case law through court judgments in the EU;
4. Critically refers to the existing solutions in the positive legal
regulation and possibly propose solutions;
5. Prepare for professional training in the judiciary of those
structures that need to be familiar with EU standards and
recommendations.

5. CONCLUSION.

Thanks to CABUFAL, the curriculum of Civil Procedure Law has
been substantially amended in line with EU standards and standards related
to that course. The educational character of CABU-FAL has enabled the
exchange of knowledge and practice with partners, and therefore, a better
education of future law graduates. Let's hope that the new curriculum will
be a recognizable feature of the Faculty of Law of the University of
Montenegro in the future. All the preconditions for the realization of a high
quality and useful legal education were made through Cabufal.

INFORMATION FOR STUDENTS AND CURRICULUM-PODGORICA

COURSE TITLE: CIVIL PROCEDURE LAW
Course code Course status Semester Number of ECTS credits Class load
Compulsory V 6 4L+1

Study program:Academic basic study program of the Faculty of Law (studies last 6 semesters, 180
ECTS credits)

Prerequisites: None

Course objectives: Introduction to the concept, method, organizational and functional procedure law and
their institutes. Linking knowledge in this field with knowledge acquired from other areas of substantive
law in order to train for practical work and the application of acquired knowledge

First and last name of the teacher and teaching assistant: Biljana Puri¢in, PhD, Full Professor

Teaching methods: Lectures, consultations, exercises, seminar papers, case analysis with special
emphasis on EU law, written examinations and final exam

CURRICULUM

Week and date Name of method units for lectures (L) and exercises (E)

Preparatory week | Introduction, preparation and enrolment of the semester.
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Object, structure, procedure rights as a manifestation of rights, form and formalism,
| LE organizational and functional procedure law, method, sources, norms and their
validity, goal, organization of courts, constitutional principles on the organization of
courts
Civil proceedings, litigation proceedings - litispendence, nature of litigation, procedure
1l L/E | presumption, relation between civil and criminal procedure, relation between civil
procedure law and administrative procedure law
11 L/E | Jurisdiction — subject-matter and territorial
Principles of litigation, litigants, real credentials, proxies, proceedings regarding
Y, LE claims and its submittance, delivery with emphasis on submission under the regulation
on the delivery of judicial and extrajudicial letters in civil and commercial matters in
member states.
Preliminary hearing, defense of the respondent, time of proceedings, plurality of
\Y L/E | subjects, participation of third parties in the proceedings, plurality of claims,
withdrawal of claims, alteration of claims, counter claim, identical claims, restitution
VI L/E | Previous question, main hearing, delay in proceedings, court settlement
VIl L/E | MID-TERM EXAM
Taking of evidence, specifically the means of evidence with emphasis on: the taking
VIl L/E | of evidence according to the Regulation on cooperation between the courts of the
Member States with regard to the taking of evidence in civil and commercial matters
IX LE Types of decisions, appeal against the judgment, finality of the judgment,
extraordinary legal remedies, costs of proceedings
X LE Special civil proceedings with a view to: protection of collective rights proceedings,
European Small Claims Procedure, European Payment Order
XI L/E MAKE-UP MID-TERM EXAM
Xl L/E | Non-contentious procedure, principles, decisions, special non-contentious procedures
Xl LE Enforcement prpcedure, with special emphasis on the European enforcement order for
uncontested claims
XV L/E | Public enforcement officers
V L/E | Security procedure
11 June 2018 Final exam
25 June 2018 | Make-up exam
Students' obligations: Students are required to attend classes, trainings and take exams.
Consultations: Thursdays from 12 pm to 1 pm
Student workload in hours:
Weekly In semester
Total course workload:
Structure:Classes and final exam:
Structure: Necessary preparations before the beginning of the semester
(administration, enrollment, verification):
Supplementary work for preparing and taking the make-up exam:
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Literature / Domestic:

1.Buriéin, Gradansko procesno pravo, Podgorica, (2019)

2.Puricin, Zakon o parni¢nom postupku sa objasnjenjima, Podgorica, (2004)

3.Zakon o posredovanju, Podgorica, (2009)

3.Buricin, Utvrdivanje istine u parni¢nom postupku, Podgorica, (1998)

Foreign:

1.Triva i ostali, Gradansko parni¢no procesno pravo, (2004)

2.Pozni¢, Vodineli¢, Gradansko procesno pravo, (1999)

3.Starovi¢, Keca, Gradansko procesno pravo, (2004)

4.Gali¢, Beteto, Evropsko civilno procesno pravo I, GV, Ljubljana, (2011)

5.Storskrubb, Civil Procedure and EU Law: A PolicyAreaUncovered, Oxford Studies in European Law,
Oxford University Press (2008).

6.Lenearts and All, EU Procedural Law, Oxford University press, (2014)

Laws:

1. Amendments to the Law on Civil Proceedings, Official Gazette of MNE, no. 48-2015

2.Law on Non-Contentious Proceedings, Official Gazette of MNE, no. 48-2015

3.Law on Public Enforcement Officers, Official Gazette of MNE, no. 61-2011

4.Law on Execution and Security, Official Gazette of MNE, no. 36-2011, 28-2014 and 20-2015
Additional literature for seminar papers can be obtained from the teacher.

Forms of assessment: Grades are:
e Mid-term exam with up to 45 points, final exam with up to 50 points
. Successfully defended seminar paper graded with up to 5 points
e No prerequisites for taking the exam
The passing grade is obtained if at least 50 points are scored cumulatively.

Grade A B C D E

Points 90-100 80-89 70-79 60-69 50-59

Note: The curriculum lists the titles of the units that are taught, while within them there are specific sub-
titles, which will be studied and are integral parts of the units.

Additional information on the course: All additional information can be obtained in
consultations and via email: djuricin@t-com.me
Name of the teacher who prepared the information: Biljana Puri¢in, PhD, Full Professor
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Dragan Radonji¢”

COMMERCIAL LAW AND POSSIBILITIES OF ITS
EUROPEANIZATION

1. STANDARDIZATION AND EUROPEANIZATION OF THE
CURRICULUM THROUGH THE CABUFAL PROJECT

The curricula of individual courses at the Faculty of Law of the
University of Montenegro over the past 15 years have been subject to
significant reforms. Redesigning the curriculum was mainly inspired by
the need for standardization in the spirit of the Bologna Process and
Europeanization in the context of the increasing representation of EU
rights in program contents, as part of the country's aspiration to join the
European Union.

The CABUFAL project, within its key objectives, includes
evaluation and suggestions for the potential refreshment of a new accre-
dited general curriculum of 2016. Also, the significant objective of this
project is to provide confirmation that syllabi of various courses, already
dominant or partly related to different aspects of EU law, are designed in
a manner that is equal to that applied to such courses in the Member States
of the European Union. This enables an active and responsible relationship
between the Faculty of Law in the process of accession negotiations with
the EU, in which the harmonization of rights with the Acquis Communa-
utaire, as well as a number of the most important chapters in the accession
negotiations related to legal aspects. This creates conditions for Montene-
gro to be more prepared to effectively implement EU law when it becomes
a member state.

The report on evaluation of the accredited curriculum and syllabi
at the Faculty of Law of the University of Montenegro, compiled by the
partner institutions within the CABUFAL project, represents a new impe-
tus for the innovations of the general curriculum in basic studies and
programs of individual courses. In this paper we will consider suggestions
related to the course program of Commercial Law.

* Dragan Radonji¢, PhD, is a Full Professor at the Faculty of law University of
Montenegro.
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2. FROM BUSINESS LAW TO COMMERCIAL LAW

Historically, the legal regulation of trade in goods (contracts in the
economy and securities) has traditionally been studied in our educational
system within Business Law, which as a whole covered the status part
devoted to the entities of business law, and the obligatory part dealing with
legal transactions which these entities make in the trade of goods and
services. Certain discontinuity in this treatment of the subject matter was
present at the Faculty of Law of the University of Montenegro in the period
from 1974 to 1992, when the subject matter of business entities was studied
within the special teaching discipline in second, and trade in goods in
fourth year of studies. The reasons for this approach were ideological and
motivated by the socialist understanding of the organization of the
economy and property.! Therefore, this approach was temporary, and after
leaving the socialist organization of the society, both subject matters were
integrated into Business Law, which remained a continuous tradition at
other faculties of law in the region.

The re-separation of the subject matter of trade in goods from the
corpus of Business Law into a special teaching discipline was imposed by
reforms of the education system on the principles of the Bologna
Declaration (1999), which brought a new organization of teaching and
study regimes. The same program content of Business Law due to the scope
of the course, could not find an adequate place in the one-semester
organization of teaching and reduced class load. That is why it was natural
for its content to be condensed into and organized differently, that is, the
units, which were already clearly defined within it, were clearly distinct
and independent, and treated, in the new curriculum, as a special teaching
discipline. So, In 2004, following the adoption of the new Law on Higher
Education in Montenegro (2003), new courses with "old" content were
created by dividing Business Law: Company Law in the V semester with
class load 31 + 1e (in the new accredited program Company Law - IV sem.
41 + 1e) and Trade in Goods (in the new accredited program Commercial
Law - V sem. 4] + 1e).

The subject matter covered by Commercial Law is indispensable
in the education of law graduates in basic studies. In any case, it covers the
obligatory part of business law, that is, the legal transactions that are

1 In the concept of the socialist organization of society in the SFRY, economic entities
(formerly organizations of associated labor, later social enterprises) were largely owned
by the society, and their organization was based on the concept of self-government, which
also made the then creators to have the status part of Business Law studied within a course
named as Social Property and Self-Management.
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entered into, within trade in goods, by economic entities, on which the
name of the present course is based. Trade in Goods included contracts in
the economy as basic legal transactions, as well as individual securities as
unilateral statements of will. These legal transactions are by their nature
different, the methods of their regulation are not the same, and are
regulated by various special sources of law. Also, the scope of this subject
matter was not in line with student load in semester. Thus, in the next
iteration of changes of the curriculum subject matter of securities was
singled out in a separate course in specialist studies in Business-legal
Department, while in Trade in Goods Department there was a chapter that
deals with general issues of securities (concept, characteristics, types and
nature) types of legal transactions in trade in goods.

In the accredited new Curriculum, which has been implemented
since 2017/18 academic year, course Trade in Goods was named Comme-
rcial Law, while retaining its program content, which means that as a result
of the previous design it dominantly covers the subject matter of trade
contracts. Sources of law for Commercial Law are primarily national civil
laws, of which the most important is the Law on Obligations?, but a
significant number of trade contracts are regulated by special laws.
However, the trend of harmonization and unification of rights at the
international level has long been expressed in this area, so this category of
sources includes also international conventions, which when ratified have
the force of law and are directly applied by the courts unless a special law
is passed. Convention sources are particularly represented in sales and
transport contracts. However, other international instruments of harmoni-
zation and unification (single-laws, model laws, etc.) are important in this
area, as well as autonomous sources of law, which are passed not only by
economic entities and their associations, but also by a large humber of
international organizations.

3. COMMERCIAL LAW AND EUROPEAN CONTRACT
LAW

The question that arises in this project is how much and how
European Contract Law can be represented in the program of this course,
bearing in mind that European Contract Law has not yet been embodied in
asingle codification, but only a series of directives and other acts and docu-
ments regulating certain legal areas of contract law, and which essentially

2 Law on Obligations, “Official Gazette of Montenegro”, no. 47/2008 of 7 August 2008,
004/11 of 18 January 2011, 022/17 of 3 April 2017).
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constitute the so-called 'soft law' of the European Union.® Harmonization
of contract law is certainly one of the basic tasks of the European Union
because contract law is the basic presupposition for the creation of a single
European market, so the adoption of the European Civil Code was set as a
political and legal goal. However, the process of harmonization and
unification of contract law greatly complicates the significant legal particu-
larism in this area in the EU member states, as well as the resistance in
these countries towards the harmonization of contract law due to legal,
cultural, historical and other specificities, as well as disagreements about
the level of harmonization.*

For these and other reasons, the harmonization of contract law has
been underway in the European Union for more than two decades. This
activity is carried out on two levels: within and under the auspices of
European Union institutions and by the academic community. This
resulted in the development of a number of legal acts and documents that
should have the aim of unified interpretation and application of numerous
rules in the subject matter of obligation or contract law. One of the most
important documents adopted in the field of harmonization of the general
contract law of European states are the Principles of European Contract
Law (Lando Principles), whose basic purpose is to serve as a basis for the
unification and harmonization of EU Contract Law.® In general, the idea

3 Soft law EU — non-binding legal regulations by which takeover the member states can
harmonize their national laws.

4 On the one hand, full harmonization with the adoption of the European Civil Code is
advocated, while on the other hand, minimal harmonization is preferred to the extent nece-
ssary for the achievement of a single market but without interrupting internal trade. In the
Member States, a minimum harmonization is generally carried out, which has its basis in
Acrticle 95 of the Founding Agreement, which requires Member States to harmonize their
regulations, and only to the extent necessary for the creation and functioning of a single
market, which has resulted in "harmonized areas" being continually different from
country to country.

5 This document was prepared in two stages (Part | 1995 and Part Il in 1999) by the
Commission for European Contract Law, chaired by Danish law professor Ole Lando and
after nearly two decades of work (started in 1982) she presented it to the public in 1999.
The third part of the Principle was published in 2003, and the work on the development
of this document was completed. Although the basic purpose of the Principle is to be the
basis for the unification and harmonization of EU Contract Law, until that goal is
achieved, the authors have also assigned them the role of an autonomous source of law
that parties may enter into a contract, or may negotiate as an authoritative right to contract
or as a right to which the contract is subject and when there is no explicit agreement
between the parties.
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of standardizing contract law in the EU has its supporters and opponents®,
and its success is uncertain. Although the Principles do not constitute a
compulsory instrument of a legislative character, they are regarded as a
means of unification and harmonization of rights, since they served as a
model for national legislators in an effort to modernize their existing
legislation and inspire courts to interpret the provisions of the existing
uniform law and filling legal gaps.’

The most ambitious document in the field of harmonization of
European Contract Law today is the Draft Common Frame Reference for
a European Private Law (hereinafter referred to as DCFR) of 2009.8 The
DCFR is based on many solutions of the Land Principles of European
Contract Law, but it is broader than these principles and aims to cover the
entire subject matter of EU law on obligations. When drafting this
document, a systematic and comparative study of the national legal
systems of the member states was carried out and a detailed analysis of
Acquis, and although this document was not aimed at creating a new
contract law, but the systematization and improvement of the existing,
regardless of its political fate, is considered to be the most important
starting point for the creation of the European Civil Code today.’

In the area of harmonization of general contract law, a number of
directives in the field of e-business, insurance rights, banking operations,
etc. have been adopted. Also, the process of harmonization of contract law
significantly covered the subject matter that regulates consumer protection
issues.'® However, Commercial Law does not deal with general contract

6 The Rules of European contract law, www.cisg.law.pace.edu/cisg/biblio/lando2.html,
(14/1/1018).

" See: Purdev D., Nacrt Zajednickog referentnog okvira za evropsko privatno pravo iz
2009. godine, u Zborniku radova Pravnog fakulteta u Novom Sadu, 2/2010., str. 71.

8 The DCFR is the result of the work of a large number of legal experts in the field of
private law from the member states of the European Union, and is presented as an
"academic" document which is more dedicated to science and not to politics. Regardless
of its awkward name, this text is considered to be a draft of the central components of the
European Civil Code.

® See: Purdev D., p. 80-81.

10 Some of the more important EU directives in the field of e-commerce, financial services
and consumer protection are the following: Directive No. 93/13/EEC on unfair terms in
consumer contracts, OJ L 95 of 21/4/1993, p. 29-34; Directive No. 99/44/EC on certain
aspects of the sale of consumer goods and associated guarantees, OJ L 171, 7/7/1999, p.
12-16; Directive No. 2011/83/EU on consumer rights, amending Directive No.
93/13/EEC and Directive No. 99/44/EC and Directive No. 85/577/EEC and Directive
No. 97/7/EC, OJ L 304, 22/11/2011, p. 64-88; Directive No. 2000/31/EC on certain legal
aspects of information society services, in particular electronic commerce, in the Internal
Market (‘Directive on electronic commerce'), OJ L 178, 17/7/2000, p. 1-16; Directive No.
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law, and therefore does not deal with issues of e-business or electronic
contract conclusion, because it is the subject matter of the Law on Obliga-
tions. Also, Commercial Law is not concerned with the protection of co-
nsumers, because this subject matter is part of a special subject in master’s
studies in Business-Legal Department, named as Consumer Protection
Right, which in its syllabus includes all important aspects of regulating this
subject matter at the European Union level.

4. RESULTS OF THE EVALUATION OF THE SYLLABUS FOR
COMMERCIAL LAW

One of the important goals set by the CABUFAL project is the
analysis of the curriculum of the Law Faculty of the University of
Montenegro and the syllabi of individual courses covered by the curricu-
lum in basic studies, with the aim of further Europeanization of teaching
at this institution. Also, an important aspect of improving the teaching
process in the direction of further Europeanization as a benefit of this
project is the transfer of the best teaching practices and experiences from
partner universities. The given suggestions, regardless of their applica-
bility, represent one perception that comes from foreign partner institu-
tions, reflecting the scope of the previous Europeanization of the teaching
process at the Faculty of Law of the University of Montenegro, and
guidelines for its further improvement. That is why, the suggestions given
for each particular subject matter attract attention, and in this text with
special interest we consider the suggestions given for Commercial Law.

In the Report on Evaluation of the accredited curriculum and
syllabi it is right to say that Commercial Law focuses on specific trade
agreements that are regulated by national legislation, and therefore there is
little room for its Europeanization. Nevertheless, the two suggestions given
in the Report deserve to be considered, in order to adopt good practices

2002/65/EC concerning the distance marketing of consumer financial services, OJ L 271,
9/10/2002, p. 16-24; Directive No. 2005/29/EC concerning unfair business-to-consumer
commercial practices in the internal market (‘Unfair Commercial Practices Directive’) OJ
L 149, 11/6/2005, p. 22—39; Directive No. 2008/48/EC on credit agreements for consu-
mers, OJ L 133, 22/5/2008, p. 66-92; Directive No. 2008/122/ on the protection of consu-
mers in respect of certain aspects of timeshare, long-term holiday product, resale and
exchange contracts, OJ L 33, 3/2/2009, p. 10-30; Directive No. 2014/17/EU on credit
agreements for consumers relating to residential immovable property, OJ L
60, 28/2/2014, p. 34-85; Directive No. 2015/2302/EU on package travel and linked travel
arrangements, OJ L 326, 11/12/2015, p. 1-33.
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and experiences that exist at the partner institutions involved in the
CABUFAL project.

The first suggestion is that some comparative examples of trade
contracts in EU Member States are included in the teaching of this course.
A comparative approach is already present in the lectures in this course,
since a significant number of international sources of law in this subject
matter and the growing tendency of the convergence of rights between
common law and continental law makes this approach indispensable.
However, we believe that in some forms of teaching, such as seminar or
practical classes, a comparative approach can be more prominent, and
specifically focused on the regulation of certain trade contracts by
individual Member States.

Another suggestion is that the study: Gabrielle Moens and John
Trone, Commercial Law of the European Union, Springer (2010) is inclu-
ded together with the compulsory Commercial Law literature. This sugge-
stion can only be accepted as a suggestion to include the above mentioned
study in the supplementary literature of this course, having in mind that it
was published in English and thus available only to a limited number of
students. In any case, this could be stimulating for a number of students,
and some teaching activities could be based on the use of this literature. Of
course, the assumption is that this book is available to students in the
Library or they have access to certain e-books.

[ Subject name: Il COMMERCIAL LAW |
Subject code Subject status Semester Number of ETCS Class load
credits
| |[ compulsory |[ v I 6 || 4P+1V |

Study program is organized: Undergraduate studies Faculty of Law — Academic study program for
obtaining a Bachelor of law degree ( studies last for 6 semesters, 180 ECTS credits )

Prerequisites: No |

Course goals: At the end of the course, students should be able to understand elements and legal regime
of basic commercial transactions: contracts, banking transactions, as well as notion, features, legal nature
and types of securities and negotiable instruments.

Learning outcomes: At the end of the course student should be able to:

1. Define and explain particular types of commercial transactions;

2. Differentiate, classify and compare different types of commercial transactions;

3. Adequately interpret and apply legislative provisions regulating certain types of commercial transactions
and apply them on particular set of factual circumstances.;

4. Analyze specific commercial transaction and adequately apply legislative rules on the according set of
factual circumstances;

5. Establish and grade relevant facts, link them with regulations and, based on this, determines rights and
duties of the parties to a commercial transaction;

6. Prepare and draft a commercial contract suitable in terms of key elements and general content for
establishing particular commercial legal relation.

Name and surname of the teacher and the teaching assistant: Professor Dragan Radonji¢ |
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Teaching and learning methods: Teaching methods include: lectures, discussions, research and written
projects or seminar papers, individual task and activities.

Practical teaching: It is conducted within the part of the teaching classes (10 hours) and during exercises
(15 hours) and entails the lectures of visiting lecturers, visits to Commercial court, a commercial bank in
Podgorica, Insurance Supervision Agency and examining of case law and its analyses in the form of
student essays.

Course content:

Week 1 Information on course; Review of the teaching units and of the students workload; Sources

Week 2 of law; Notion, specifics and types of commercial contracts; Contract of sale.The

Week 3 brokerage agrreement; Representation contract; Commission contract; Contract on control

Week 4 of goods and services.

Week 5 Contract of storage; Insurance contract; Construction contract; Contract on providing

Week 6 tourist services.Practical teaching - visit to Insurance Supervision Agency; Analysis of

Week 7 case law/examples (at the faculty)

Week 8 Logistic services contract; Contract of carriage of goods by sea

Week 9 Regular colloquium Contract of transport of goods by air; Contract of transport of goods

Week 10 by railroad; Contract of transport of goods by road.

Week 11 Contract of carriage of persons and luggage; Contract on multimodal

Week 12 transportation.Correctional colloquium;Practical teaching - visit to Commercial Court in

Week 13 Podgorica; Analysis of case law (at the faculty) Notion and types of banking transactions;

Week 14 Credit and deposit contracts; Banking service contracts (bank guarantee, documentary

Week 15 credit, documentary incasso )

Week 16 Practical teaching - visit to a commercial bank in Podgorica; Analysis of case law (at the

Week 17 faculty)Commercial contracts having mixed civil law legal nature (types, characteristics,

Week 18- || nature); Leasing contract; Factoring; Forfeiting; Long-term production contract;

21 Franchising. Securities and negotiable instruments (notion, features, legal nature, types)
Final exam Correctional exam Final evaluation

| Student workload

weekly In semester
Teaching and the final exam :(8 hours) x 16 = 128 hours
6 credits x 40/30 =8 hours Necessary preparations (administration, registration, verification before

Structure: the beginning of the semester): 2 x (8 hours ) = 16 hours
2 hours of lectures Total hours for the course 6x30 = 180 hours
1 hour of exercises By-work: Additional work for exam preparation in the make-up
5 hours of independent examination period, including the exam taking 0-36 hours(the remaining
work, including time of the first two items to the total load of the subject 180 hors)Load
consultations structure:: 128 hours. (Teaching and independent work)+16 hours

(preparation)+36 hours (by-work)

Students are required to attend classes and to take tests. Students who are preparing seminar papers are
presenting them publicly, while other students are required to participate in the debate following the
presentation.

Literature: required reading:

Vasiljevic Mirko, Poslovno pravo, Beograd (2001 and onward eds).

Zakon o obligacionim odnosima Crne Gore

Literature: additional reading:

Gabriél Moens and John Trone, Commercial Law of the European Union, Springer (2010).

Examination methods: - One colloquium (maximum of 50 points), - Practical teaching and
student essay with presentation (maximum 10 points), - Final exam (written form, maximum
40 points). Passing grade is obtained if student has accumulated at least 50 point

|Grade E: 50 - 59; D: 60-69; C: 70-79; B: 80-89; A: 90-100|

Name and surname of the teacher who prepared the information: Professor Dragan
Radonji¢

Comment: Additional information on subject can be found on http://www.
pravni.ucg.ac.me
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Vladimir Savkovi¢”

COMPANY LAW OF THE EUROPEAN UNION IN THE
MONTENEGRIN EDUCATION AND LEGAL SYSTEM

1. INTRODUCTION - SUBJECT AND OBJECTIVES OF
THE ANALYSIS

The European Union's acquis today is more complex than just a
few decades back. The numbers and diversity of the so-called "acquis™
contributes nothing less to its breadth and complexity, with whose imple-
mentation today also Montenegro faces as the candidate country closest to
full membership?, and one of the areas of European Union law in which
these tendencies are most obvious is exactly Company Law. One of the
most interesting consequences of the described tendency for Montenegro
is that this country, in the accession process itself, faces the obligation to
implement a whole set of specific regulations created after joining the
European Union of those Member States that have acquired this capacity
in the previous enlargement in 2004 and 2007 and even after the accession
of Croatia in 2013.

* Vladimir Savkovic, PhD, is Associate Professor at Faculty of law University of Monte-
negro.

! In addition to the founding treaties, which make up the so-called "primary law" of the
European Union, there are numerous other sources of the so-called "secondary law", such
as directives directly applicable in the territory of a Member State, whose implementation
takes a certain amount of “creativity" of national legislators, and the decisions of Euro-
pean Union bodies and opinions issued in respect of significant disputes concerning the
application of EU law. In addition to the binding, secondary sources of EU law are also
non-binding, such as recommendations, which are a kind of lege ferenda of the European
Union. Also, today's special place in this nomenclature is taken by the extremely
extensive practice of the European Court of Justice, whose de facto obligation is also the
best indicator of the achieved convergence level of the two traditional and globally present
legal systems of Anglo-American and Continental-European. Finally, there are a number
of other documents produced by various European Union bodies, such as communi-
cations, reports, so-called "white" and "green" papers, which are strictly non legal sources,
although they represent some kind of guidance in the interpretation of the formal sources
of law of this sui generis of the supranational community.
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In the academic field, the number of formal and informal sources
of company law created by the institutions of the European Union has also
made a stronger separation of EU Company Law as a new legal discipline
which is increasingly being studied as a special course at European
universities. The Faculty of Law of the University of Montenegro followed
this trend and through the recent reform of the curriculum, implemented in
2017, introduced the course entitled "EU Company Law" in its curriculum
for a two-year Master's Degree Program — Business Law. From that point
of view, when designing units in course Company Law in Basic (bachelor)
studies, the emphasis on European, that is, the Union's company law is
reduced to a lesser extent. In other words, priority is given to studying
various forms of economic activity in the context of the national regulatory
framework, and not to different - indisputably very actual - "original Euro-
pean aspects” of company law such as cross-border mergers of capital
companies, transfer of company headquarters from one state to another
(member of the European Union), special European forms of corporations
or recommendations on the plan of raising corporate governance standards.

Finally, in the light of the foregoing and in the context of the
broader objectives set out in the CABUFAL project, the aim of this brief
analysis is to look at:

e analysis of the curriculum of the Faculty of Law of the University
of Montenegro made by the CABUFAL project by the Faculty of
Law of the University of Ljubljana (hereinafter: "Curriculum
Analysis™), in the part related to Company Law (European Union);

e key challenges with regard to the introduction of EU Company
Law into the curriculum of the Faculty of Law of the University of
Montenegro;

e contributions made to "Europeanization” of teaching in courses
dealing with certain aspects of EU Company Law are made through
CABUFAL activities, especially in the context of enhancing
current teaching practices and methods;

e current moment in the transposition of EU Company Law into the
Montenegrin legal system.

2. REVIEW OF THE ANALYSIS OF THE CURRICULUM BY THE
FACULTY OF LAW OF THE UNIVERSITY OF LJUBLJANA

An observation similar to that given in the introductory part of this

paper was also presented in the analysis of the curriculum of the Faculty
of Law that was recently drafted within the CABUFAL project by the
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Faculty of Law of the University of Ljubljana. Namely, in this document
it is emphasized that the subject matter of Company Law in recently
accredited basic studies or teaching units within this course primarily
focuses on Montenegrin businesses and study of their status-legal
framework set up in Montenegrin company law, which, as pointed out,
leaves little room for “Europeanization” of the curriculum of this course.
It is indisputable that the said is in part valid, but the analysis does not take
into account the fact that a large part of the total corpus of EU Company
Law is still in the directives, whose implementation requires transposition
through national laws. This ultimately means that through the study of the
Montenegrin legal framework of Company Law in Basic studies of the
Faculty of Law the many rules of EU Company Law will be de facto
studied, which will soon be expressed by the regulatory solutions of the
national company law.? Of course, it is indisputable that, for a compre-
hensive understanding of the key postulates of EU Company Law in its
present form for the study of some of the already mentioned aspects of EU
Company Law, it was necessary to give more room than it was done in the
curriculum of Company Law in basic studies. However, this "disadva-
ntage™ must also be seen in the light of the content of the curriculum of
Company Law accredited in the second (master) level of academic studies
within the program — Law Studies. Specifically, the teaching units of this
course are focused on analyzing events on the European regulatory and
judicial scene when it comes to issues such as cross-border mergers of
capital companies, transfer of company headquarters from one state to ano-
ther (EU member state), special European forms of companies, reporting
in the context of foreign affairs, elaborate the principle of "apply or expla-
in" in "hard" and "soft" corporate governance law, etc. In this context, it is
difficult to speak about the defect, but rather about the concept of the study
of Company Law which extends through two levels of study, where it is
only at the second level that full attention is paid to the study of the original
European aspects of Company Law. In the forthcoming period, at least
until Montenegro's full membership in the European Union, it seems that
such an approach is quite justified and meaningful.

On one hand, it allows a sufficient number of students and members
of the legal professions to specialize in a perspective filed such as EU
Company Law. On the other hand, this approach at the same time disables
students who have not opted for specialization in the field of Business Law
in Master’s studies to be burdened in Basic studies with complex institutes
and certain standards of Company Law that will form part of positive Mo-

2 See infra PART V.
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ntenegrin law only on the day of accession. This seems to have created a
delicate balance between current needs and recent challenges that will
bring a status to Montenegro as the 28th member of the European Union.

3. EU COMPANY LAW AT THE FACULTY OF LAW OF THE
UNIVERSITY OF MONETENRGO - CURRENT STATE AND
CHALLENGES

It has already been noted in the second part of this paper that the
concept of study of EU Company Law at the Faculty of Law of the
University of Montenegro is based on the principle of duality. Specifically,
the recently accredited curriculum foresees that at the first basic level of
studies regulatory solutions built into the contemporary Montenegrin co-
mpany legislation are studied, and mostly traditional corporate law insti-
tutes elaborated by these regulatory solutions. This in practice means that
Montenegrin students at the basic level of studies, at least until Monte-
negro's full membership in the European Union, will "come across™ a part
of EU Company Law, which is contained in the directives as one type of
the regulatory instruments of EU law in the so-called "secondary" sources
of EU law. Namely, Montenegro has been in the accession negotiations for
more than six years with the European Union, and for five years in Chapter
6 - Company Law. Consequently, a significant part of EU Company Law
contained in the directives has already been transposed into Montenegrin
law by new legal regulations regulating the areas of accounting, auditing,
taking over of shareholding companies and capital markets. Also, this will
soon be the case with the key law in the area of Company Law, whose draft
was already at the public hearing, and which, after the European Commi-
ssion confirms full compliance with the relevant “"company directives",
will be adopted in the national parliament.® Thus, by studying national
company law in Basic studies, Montenegrin students are simultaneously
studying a significant part of the rules of EU law.

On the other hand, it is worth mentioning that EU Company Law
is not just directives, but also regulations regulating the original "European
forms of corporate entities”, recommendations that they regulate, i.e.,
elaborate the latest and most advanced standards in the field of corporate
governance, and increasingly the relevant practice which, primarily thanks
to the so-called "judicial activism" of European Court of Justice* is beco-

3 The adoption of this legal text is expected mid 2019
4 There have been numerous works and analysis on this topic for decades. Here we
mention just a few most recent scientific discussions. See: De Freitas L. V., “The Judicial
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ming an inevitable source of European legal aid. In this connection, it
should be emphasized that EU Company Law is not only conceived as such
but is objectively more and more a complete whole, which can really pose
an additional challenge in teaching Company Law in Basic studies. From
this point on, we have a standpoint that it would be reasonable to timely
start redefining the curricula of courses Company Law in Basic studies and
EU Company Law in Master’s studies before Montenegro enters the EU,
all with the aim to responding to real needs of students at the given time.
For example, it will be necessary to make equal, according to the importa-
nce given to the various economic activities of economic enterprises,
companies established by the Companies Law and companies established
directly under the Regulation on European Joint Stock Company or Regu-
lation on European Economic Interest Association.® This is because regu-
lations of the European Union have stronger legal force than national laws,
in accordance with one of the fundamental principles of the Union's right
- the principle of superimposition of the same in relation to national law.

The above mentioned, of course, does not necessarily mean that
there will not be need for the survival of the course EU Company Law in
Master’s studies. On the contrary, we think that, the fact that a part of the
teaching units that is currently reserved for the second (master) level of
study, i.e. EU Company Law, will be "transferred” to Basic studies, it
should be understood as creating room for further study of specific
institutes of EU Company Law, in particular the ever more complicated
and complex practice of European Court of Justice, which is becoming an
increasingly important source of EU law.®

Activism of the European Court of Justice”, Judical Activisam: An Interdisciplinary
Approach to the American and European Experiences (eds. L. P. Coutinho, M. La Torre,
S. D. Smith), Springer International Publishing, 2015, 173 — 180; Muir E., Dawson M.
and de Witte B, “Introduction: The European Court of Justice as a Political Actor”, Judi-
cial Activism at the European Court of Justice (eds. M. Dawson, B. de Witte and E. Muir),
Edward Elgar Publishing, 2017, 1-10; M. Blauberger, S. K. Schmidt, “The European
Court of Justice and its political impact”, West European Politics, VVol. 40(4), 2017, 907-
918;

S It is not unreal to equally mention societas privata Europaea — Eurpoean limited liability
company among those European forms of companies for whose introduction Eurpoean
Commission has been advocating for decades. See example: Myszke-Nowakowska
Miroslawa, “The European Private Company - Dream Big but Cautiously* Intereula-
weast, Vol. Il (1) 2015, 27 — 44.

8 See example: H. de Waele, “The Role of the European Court of Justice in the Integration
Process: A Contemporary and Normative Assessment”, Hanse Law Review 6(1)/2010, 1
— 26;
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4. APPLICATION OF EXPERIENCIES OF PARTNER
UNIVERSITIES — FURTHER EUORPENIZATION OF
THE CURRICULUM OF COMPANY LAW

Lecturers from the partner institutions who were guest speakers at
the Faculty of Law of the University of Montenegro within the CABUFAL
project are not specialized in the field of Company Law, and in this context
it cannot be discussed their specific, narrowly technical contribution.
However, such contributions have been made by some lecturers from
partner institutions whose lectures were attended by the academic staff of
the Faculty of Law of the University of Montenegro - including the author
of this article - during study visits to the partner universities on this project.
In this respect, visits to Europe Institute of the University of Saarland and
the Faculty of Law in Skopje were particularly significant.

On the other hand, equally interesting and valuable contribution of
the CABUFAL project in terms of Europeanization on the plan of studying
both Company Law and other branches of law at the Faculty of Law of the
University of Montenegro was also the transfer of the best teaching practi-
ces and experiences from partner universities. Namely, although it is about
the practices and experiences that are directly related to different, some-
times very different, teaching disciplines from Company Law, it is also
about significant experiences from the aspect of further improving the
quality of teaching and overall education process organized by the Faculty
of Law of the University of Montenegro. In this regard, it seems that the
commitment to strengthening the practical aspect of the curriculum gained
further justification and immediate exchange of experience between
professors and associates of the Faculty of Law of the University of Monte-
negro and teachers from partner universities on the CABUFAL project,
who have also just pointed to similar tendencies on their own, that is, their
academic institutions. Namely, on all the partner universities where the
author of this article had the opportunity to attend as part of the study visits
provided for by the CABUFAL project, a strong orientation of the teaching
process can be noticed, first of all, to the analysis of the case law of the
European Court of Human Rights and European Court of Justice. It is also
often insisted that students, in groups, prepare presentations of individual
cases, and that through interaction (debate) with other students and course
lecturers come up with key regulatory solutions applied by the mentioned
courts in given cases, and theoretical and ideological approaches to their
analysis and resolution.
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Apart from the aforementioned and other forms of practical
teaching, which often dominate the overall teaching process, area of best
practices in the study of courses in the field of EU law, but also in other
courses, it is especially worth mentioning the fact that partner universities
are paying special attention to electronic databases of legal literature, i.e.
providing access to students and teaching staff. In the exchange of
experience with colleagues from partner universities, it is concluded that
these databases are extremely important teaching material and that work
with students at all levels of study cannot be imagined without their
constant access to the latest state-of-the-art literature, i.e. latest works from
different areas that are the subject of study in classes, as well as the subject
of seminar papers and other student work during the academic year and as
part of final exams.

Finally, it is worth noting the fact that, in relation to the Faculty of
Law of the University of Montenegro, communication between teacher
and student is often much more relevant and intensive at partner unive-
rsities. However, in this context, realistic constraints on the Faculty of Law
of the University of Montenegro should be taken into account, which are
most likely to be expressed through the ratio of the number of students and
teaching staff.

The transferred experience is not only related to the teaching
process in the narrow sense, but also to the way of the organization of work
at partner universities in the widest sense, which is certainly an added value
of the project itself. Finally, the established bridges of cooperation are a
good basis for the dynamism of mutual exchange of students and academic
staff, which will contribute to the mutually useful, continuous exchange of
experiences and, in the future, jointly conceived and managed study pro-
grams.

5. EU COMPANY LAW AND MONTENEGRIN LAW - SOURCES,
DEGREE OF COMPLIANCE AND PERSPECTIVE

EU Company Law is, to a large extent, a regulatory operation of
two freedoms. The first - freedom of establishment is guaranteed to the
citizens of the European Union by Article 49 of the Treaty on the
Functioning of the European Union (TFEU), in the sense that citizens of
all EU member states have the right to both establish and manage different
forms of economic activity in a stable and permanent manner under the
same conditions as those provided for by citizens of the member state itself
on whose territory the business is being set up. The second is freedom of
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business, established by Article 16 of the Charter of Fundamental Rights
of the European Union, but it should be emphasized that this freedom has
formally become a part of (primary) EU law only after the entry into force
of the Treaty of Lisbon in 2009, at the time part of the current sources of
EU Company Law had already been effective and fully applied in the
territory of member states. It can therefore be considered that the primary
reason for establishing a special and relatively autonomous system of EU
Company Law is the promotion and regulatory development of the
fundamental freedoms of the internal market of the European Union and
of the internal market itself which is largely based on them. In addition to
the indicated sources of primary EU law, the mentioned system is also
made of various forms of regulatory instruments that fall under the
secondary right of this supranational creation, such as regulations,
directives and formally binding recommendations, all of which can be cla-
ssified into one of two basic categories, subfields.

In the first case it is a classic, i.e. traditional company law, which
primarily governs: special (European) forms of companies, linking busi-
ness registers of member states, protection of the interests of shareholders,
establishment and maintenance of the structure of public limited liability
companies, takeover of shareholding companies, disclosure of data, dome-
stic mergers and divisions of public companies, cross-border mergers of
capital companies in general, single-member capital companies and share-
holder rights, policy of compensating the directors of listed companies and
quality standards of corporate governance.’

The second category covers, in the broadest sense, the financial
reporting of capital companies and primarily covers accounting areas (e.g.
standard annual and consolidated annual financial statements) and audit of
capital companies (with particular emphasis on independent and public
oversight of mandatory audit).®

Turning to this context of the accession negotiations between
Montenegro and the European Union, it is worth pointing out at the outset
that one of the first chapters opened in these talks was precisely Chapter 6
- Company Law.® This was the case at the Intergovernmental Conference
on Montenegro's accession to the European Union in December 2013,
which made the process of adjusting Montenegrin Company Law to EU

" See Annex 1 — EU acquis in the area of Company Law

8 1bid.

% In Montenegro, term Company Law is used, which is, of course, wrong not just because
of the wrong translation in English, but also because of the content of acquis in this
chapter referring only to companies.
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law much more important on a political level and consequently entered a
new, significantly more dynamic phase. In this respect, in the Joint Positi-
on of the European Union for Chapter 6 - Company Law, four "final mea-
sures", i.e. the conditions that Montenegro must meet in order to tempo-
rarily conclude the negotiations in this chapter, are listed. In each of the
four benchmarks, the obligation is primarily to make new or amend
existing legal acts, with the key aim of fully harmonizing the national law
with EU law in the given area. It is about the following obligations:

1. Adoption of the Capital Market Act and relevant by-law
regulations with the primary purpose of harmonizing the Monte-
negrin regulatory framework of securities markets with the provi-
sions of the Directive of European Parliament and Council
2004/109/EC of 15 December 2004 on the harmonization of tra-
nsparency requirements with regard to information on issuing
bodies whose securities are listed for trading on an organized
market and amending Directive 2001/34/EC (hereinafter referred
to as the "Transparency Directive").

2. Adoption of a new Company Law for the purpose of harmonization
with EU law, and in particular introduction and elaboration of the
concept of cross-border merger of capital companies;

3. Fully harmonization of the Montenegrin legal framework for the
takeover of joint stock companies with Directive 2004/25/EC of
the European Parliament and of the Council of 21 December 2004
on takeover bids (hereinafter: Takeover Directive);

4. Fully harmonization of the Montenegrin legislation in the area of
audit accounting with EU law and establishment of an independent
and adequately financed public oversight body and ensuring the
quality of the mandatory (statutory) external audit of the society
audit.1°
At the time of writing this text, exactly five years after opening of

the accession negotiations in Chapter 6 - Company Law, with reasonable
certainty we can say that Montenegro is almost at the end of it. Speci-
fically, following the order of the set standards, we note the following.
First, the Capital Market Act!, which is fully aligned with the appropriate

10 1n June, i.e. July 2016, the Law on Accounting ("'Official Gazette of Montenegro”, No.
52/16) and Law on Audit were adopted. The Law also prescribes the mandatory esta-
blishment of the Audit Council, as a special body for overseeing the process of applying
the auditing standards, whose members are appointed by the Government of Montenegro
at the proposal of the Ministry of Finance.

1 Law on Capital Market (“Official Gazette of Montenegro, No. 01/18).
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legal framework of the European Union'?, came into force in early 2018.
Second, the Draft of the Company Law was at a public hearing at the end
of 2017 and its adoption in the Parliament of Montenegro is expected in
the first half of 2019, after the European Commission reviews the current
version of the text and confirms the full compliance of this key legislative
act with the company acquis. Concerning the third and final criterion
regarding the harmonization of the national (Montenegrin) company law
with the provisions of the Takeover Directive, it should be noted that
Montenegro at the time of opening negotiations in Chapter 6 - Company
Law already had the Law on Takeover of Joint Stock Companies which
was to the fullest extent compatible with the Takeover Directive. From this
point on, this was the simplest of four obligations (benchmarks). Consequ-
ently, the same was accomplished in June 2016, by passing the Law on
Amendments to the Law on the Takeover of Joint Stock Companies
("Official Gazette of Montenegro”, No. 52/16). Finally, with regard to the
fourth benchmark, in mid-2016, the new Law on Accounting®® entered into
force, and at the beginning of 2017, and the Law on Audit** also came into
force.

Therefore, the expected and forthcoming adoption of the new
Company Law will fulfill the last and most complex condition for the te-
mporary closure of negotiations in Chapter 6 - Company Law. On the other
hand, the fulfillment of this benchmark was due for a long time, and it can
certainly not be justified solely by the complexity and demanding nature
of the drafting and harmonization of the national company law with the
numerous provisions of the acquis that it has to transpose into the national
legal system, but it can be justified, or it seems that way, with the need for
the transposition provisions to be further aligned with the needs and
specifics of the national economic and wider social system, which is no
less important task and obligation of the legislator.

Of course, even after the provisional closure of the negotiations in
this chapter, Montenegro will be required to monitor developments in the
field of development of EU Company Law and, at the same time, timely
harmonize national legislation and institutional systems with it. As things
are now, the latter will be most noticeable in terms of synchronization and

12 |_ike other legal acts adopted in the context of Montenegro's obligations in the accession
negotiations with the European Union, this legal text after the public hearing has been
submitted to the European Commission for approval in the sense of confirmation of full
compliance with the acquis communautaire.

13 Law on Accounting, "Official Gazette of Montenegro”, No. 052/16 of 9 August 2016.
14 Law on Audit, "Official Gazette of Montenegro"”, No. 001/17 of 9 January 2017.
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interconnection between the European Business Registers Interconnection
System and the Audit Council — institutional framework, institutional fra-
mework for supervision of the work of certified auditors and audit firms.

Company law syllabus

Course title: COMPANY LAW
Course code Course status Semestar Number of ECTS credits Class load
Compulsory \Y} 6 60+15/4+1

Study program:
Academic studies of the FACULTY OF LAW- Legal Department — PODGORICA, 2019/20 (studies
last 6 semesters , 180 ECTS credits).

Prerequisites: None

Course objectives: At the end of the course a student should be able to define and discuss different forms
of economic activity, including business and entrepreneurship; define and explain their property,
management and organizational structure; simulate and demonstrate the process of establishing, linking
and termination of companies.

Course outcome: At the end of the course a student should be able to: 1. Define and explain certain forms
of business; 2. distinguish, sort out individual forms of companies and compare their advantages and
disadvantages; 3. properly interpret and apply regulations regulating certain forms of companies which are
relevant for their establishment, organization and termination; 4. analyze the factual situation concerning
the legal position and organization of a particular company for the proper application of legal rules; 5.
establish and evaluate the relevant facts in the process of establishment and termination of the company
and decision-making process by the bodies of that company; 6. Prepare and compose a memorandum of
incorporation of a company which is, according to its basic elements and contents, harmonized with the
regulation and will of the founder.

First and last name of the teacher and teaching assistant:
Prof. dr Dragan Radonji¢ — teacher

Teaching methods:
The methods include lectures, discussions, research and written projects or term papers, individual tasks
and activities

Practical class is carried out in part of the class planned for lectures (10 hours) and exercises (15 hours)
and includes: guest lectures by guest speakers, visits to Commercial Court, Securities Commission of
Montenegro, Central Depository Agency, getting to know case law (in court or within teaching at the
faculty), analysis of case law by students in the form of seminar papers.
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Course content:
Preparatory Course information; Sources; Forms of performing economic activity; Individual trader;

week Companies (concept and types; Systems of incorporation; Registration; Legal subjectivity,

Individualization; Representation; Piercing the corporate veil; Partnership (concept, nature,
I week distinction, pro&con, important elements, incorporation, mutual relations of partnerships;
Il week towards third parties; property; dissolution); Limited partnership (concept, features, pro&con,
11 week incorporation, mutual relations of members, termination); Limited company (concept, one party,
IV week features, pro&con, incorporation, bodies, capital, termination); Join Stock company 1 (concept,
V week features, one party, pro&con, rights and duties of shareholders).Practical class — Visit to

Commercial Court (venue: Commercial Court Podgorica); analysis of case law (venue:
Faculty of Law — auditorium 2);Joint Stock company 2 (ways of incorporation,

VI week organization structure: assembly, board of directors, managing director, secretary,
auditor); Practical class — Visit to Securities Commission (venue: Securities Commission
VIl week Podgorica); analysis of practical examples (venue: Faculty of Law — auditorium II) MID-
TERM EXAM (subject matter taught from 5 Feb - 12 March / Chapter 1- 6 of the course
VI week book); Joint Stock company 3 (financial structure: basic capital; shares, bonds); MAKE-
IX week UP EXAM (includes subject matter for regular mid-term exam); Joint Stock company 4
(Increase, decrease of capital; acquisition of own shares; dividend; termination) Takeover
X week 5 (terms, way, procedure , public offer, rights and duties of participants);Restructuring of
companies (merger, acquisition, divisions, changes of organization form) ; Practical class
X1 week — Visit to Central Depository Agency (venue: Central Depository Agency Podgorica);
X1l week analysis of practical examples (venue: Faculty of Law — auditorium II); Termination of
X111 week companies (liquidation and bankruptcy); Reorganization of bankrupt companies;Final
XIV week exam (subject matter taught from 26 March - 14 May/ Chapter 7- 12 of the course book);
XV week Make-up final exam (includes subject matter for final exam)
June 2018
June 2018
Student workload
Weekly In semester
6 credits x 40/30 = 8 hours Teaching and finals: (8 hours) x 16 = 128 hours
Structure: Necessary preparation before beginning of semester
4 hours lectures (administration, registration, verification): 2 x (8 hours) = 16 hours
1 hour exercises Total course workload: 6 x 30 = 180 hours
3 hours individual student’s work | Additional work for preparation mid-term exams and final exams
(preparation for exercises, mid- including make-up final exam from 0 - 30 hours
term exams, homework) including = Workload structure: 128 hours (teaching) + 16 hours (preparation)
consultations + 30 hours (additional work)

Students are required to attend lectures, participate in debates and take exams. Students who have written
their term paper they defend it in front of others, while others participate in debates after the presentation.

Literature: A) Compulsory: Dragan Radonji¢: “Pravo privrednih drustava” (udzbenik), Podgorica, 2008;
B) Additional: “Komentar Zakona o privrednim drustvima”, Podgorica, 2003. god.; Zakon o privrednim
drustvima ('Sl list RCG', 06/02, 17/07, 80/08, 62/08, 040/10, 036/11, 040/11) i Zakon o stecaju (‘SI. list
CG', br. 001/11, 053/16, 032/18, 062/18); Zakon o preuzimanju akcionarskih drustava ("SI. list CG", br.
18/2011 i 52/2016);

M. Vasiljevi¢, V. Radovi¢, T. Jevremovi¢ Petrovi¢, Kompanijsko pravo Evropske unije, Pravni fakultet
Univerziteta u Beogradu;

Adriaan Dorresteijn, Tiago Monteiro, Christoph Teichmann, Erik Werlauff, European Corporate Law,
second edition, Kluwer Law International, Alphen aan den Rijn, 2009.

Mads Andenas, Frank Wooldridge, European Comparative Company Law, Cambridge University Press,
Cambridge, 2009.
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Milan Markovi¢”

CONSTITUTIONAL LAW IN THE CONTEXT OF THE
EUROPEANIZATION OF THE CURRICULUM OF THE
FACULTY OF LAW OF THE UNIVERSITY OF MONTENEGRO
— AN ANALYSIS

1. INTRODUCTION

The European Union is an ever-evolving supranational entity
whose long history, driving ideas, values and influence have made it the
greatest transformative force on the European continent. The evolution of
the both the Union and its member states is primarily manifested in law.!
It is therefore important that students of the Faculty of Law of the
University of Montenegro (UM) be given a comprehensive elaboration of
EU law in all its aspects, not just Constitutional Law. The European Union
has come a long way from its beginnings as the European Coal and Steel
Community to the closely connected alliance of countries that share the
idea of unity.

As one of the foundations of the modern European country, Consti-
tutional law is an essential bedrock for all legislative and legal activity of
a country and its citizens. It is, therefore, of great importance that the law
student of today be familiarized with not just the EU as a whole, but also
with the relationship and mutual influence between EU Law and Consti-
tutional Law. Another significant aspect influence to modern Consti-
tutional Law is also the Council of Europe. All these factors have contri-
buted to the establishment of the European Constitutional Law of today.

Another important aspect to consider is the fundamental role of
Constitutional law in the organization and functioning of Montenegro as a
country. Its significance is even greater given the country’s history, as the
current Constitution of Montenegro?, adopted in 2007, cemented and
affirmed the renewal of the country’s independence after almost a century.
This is but one example, and as such, the significance of Constitutional law
in both national and international context is unquestionable. And so is the

* Milan Markovic, PhD is a full professor at the Faculty of law and Faculty of Political
sciences University of Montenegro.

! Kosuti¢, Budimir P, Osnovi prava Evropske unije, CID, Podgorica 2014;

2 Ustav Crne Gore, ,,SI. list Crne Gore” 01/07, 25.10.2007.
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importance of Constitutional law at the Faculty of Law of UM. The beliefs
and values of every society are woven into the fabric of their laws, and
nowhere is that more evident than in Constitutional law.

2. ANALYSIS OF THE CURRICULUM BY THE FACULTY
OF LAW OF THE UNIVERSITY OF LJUBLJANA
EXPERT TEAM

The professors from the University of Ljubljana Faculty of Law
have noted that the existing curriculum for the subject of Constitutional
Law already has elements of EU law in several areas of the subject matter,
but maintain that further expansion and introduction of the European
element in other segments of the curriculum is also desirable. Specifically,
a more detailed view into the practices of the European Court of Human
Rights and the Court of Justice of the European Union, as well as the
comparison of the practices of these courts with the practice of the
Constitutional Court of Montenegro.

With that in mind, they have recommended certain amendments
and changes to update the bibliography of the Faculty subject, to better
incorporate the European aspect of the subject, especially the changes
brought by the Lisbon Treaty within the EU3. These changes have been
acknowledged and implemented in the curriculum in a timely manner.

3. APPLICATION OF THE EXPERIENCES AND
KNOWLEDGE GAINED FROM CABUFAL PROJECT
WORKSHOPS AND STUDY VISITS

Within the framework of the CABUFAL project, the professors
and TAs of the Faculty of Law of the University of Montenegro have had
the opportunity to learn about the application of good academic practice,
contemporary teaching methods and the many years of experience in
higher education from the partner Universities in the region, in the EU, and
in Europe. The primary goal is the advancement and improvement of
quality of the entire education system and subject curriculums of the
Faculty of Law of Montenegro. This is to be achieved through the excha-
nge of knowledge and experiences between regional and European Unive-

3 For a comprehensive list of literature for the subject of Constitutional Law, see the
subject Syllabus at the end of this article.
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rsities with long traditions and excellent results in teaching and academic
work (London, Saarbrucken, Ljubljana, Zagreb, Split, Skopje).

One of the most significant contributions of this project is the
necessity for greater “Europeanization” of the subject matter taught and
studied at the Faculty of Law of the UM, including the subject of Constitu-
tional Law. These changes to the subject matter that introduce new Euro-
pean elements (EU and Council of Europe) would transform the curricu-
lum of the Faculty into one comparable and compatible with other Europe-
an Faculties and Universities.

A very important aspect of the CABUFAL project are the various
presentations and lectures at the Faculty of Law of the University of Mo-
ntenegro by eminent professors and experts from partner Universities in
many fields of Law, not just Constitutional Law. Various discussions, talks
and study visits are also noteworthy contributions to these academic fields
in Montenegro. All these activities have had a significant role in the
enrichment and improvement of the study of Law through the addition of
many European aspects and elements. With that in mind, and in keeping
with modern transformations in Constitutional law, several changes have
been made to the subject curriculum of Constitutional Law at the Faculty
of Law of UM - specifically, a new focus on activities of the European
Court of Human Rights, the Court of Justice of the European Union, and
the reformation of the EU since the Lisbon Treaty, among others.

Furthermore, in order to modernize and enhance our education
system and quality of lectures at the Faculty of Law of the UM, and to give
students more practical experiences and up-to-date knowledge for their
future careers, we have invested additional effort to implement practical
classes and traineeships in government and state organizations (Constitu-
tional Court, Administrative Court, Parliament of Montenegro and others),
and to organize a greater number of lectures by guest speakers — experts in
various legal fields (from Montenegro and abroad).

Finally, the project has brought many benefits to the academic
individual, as the professors and TAs of the Faculty of Law of the Unive-
rsity of Montenegro have been afforded the outstanding opportunity to
listen to lectures and presentations of their prominent counterparts from
partner Universities, to stay at those Universities through organized study
visits, and acquire great knowledge and experience to be applied in their
future academic endeavors and pedagogic work. In this way, the exce-
llence and standards of European academic education have found a place
at the University of Montenegro.
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4. CONSTITUTIONAL LAW AT THE FACULTY OF LAW
OF THE UNIVERSITY OF MONTENEGRO - CURRENT
STATE AND CHALLENGES

Constitutional law as an academic subject provides for the
understanding of the basic legal institutes of this branch of law, as well as
European Constitutional Law, and constitutional democracy in conte-
mporary legal systems of EU Member States. Students will study the Co-
nstitution of Montenegro, other prominent constitutional texts and legal
acts, as well as related legislation to better understand and interpret them.
They will also explore and consider various problems in Constitutional
Law, the ideas and concepts of constitutionalism, constitutional patriotism,
fundamental human rights and liberties established by international law
and their influence on today’s Constitutional Law. Given the importance
of EU integrations for Montenegro’s legal system, the study of these co-
ncepts will also include the European Union - European Constitutional
Law, as the organization and activities of the EU and its institutions are
governed by EU laws of a character not unlike national Constitutional law.
This knowledge will be expanded through study visits to prominent
institutions pertaining to this area of law, lectures by guest speakers
(experts of Constitutional law), and later with traineeship opportunities at
the previously mentioned institutions.

Another valuable insight into the interpretation and application of
nature of this area of law is the activity and practice of the Constitutional
Court of Montenegro. In addition to the many aspects of national constitu-
tional law, students will also have the chance to explore the modern
tendencies and ideas that have influenced the development of this area of
law through the practice of both the European Court of Human Rights and
the Court of Justice of the EU. This will include important landmark
decisions of all three courts, and their comparison with each other. These
institutions have carried the torch of change for many fields of law, not
only Constitutional law, and are therefore of vital interest to any scholar of
law.

Acts and norms of constitutional Law are seldom amended, and
new acts of constitutional law are even more rarely adopted. They are also
often very abstract in character, and given their position on the hierarchy
of the legal system, whether it’s the EU or a single country, this is as it
should be. On the other hand, this dramatically increases the role of the
courts and the impact of their decisions. This is why judiciary practice is
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essential to the understanding, development and advancement of
Constitutional law, in Montenegro and in Europe.

Constitutional law syllabus
Subject name: CONSTITUTIONAL LAW

Subject code | Subject status Semester | Number of ETCS credits | Class load
Compulsory 1 8 3L +1S
Study program is organized: Undergraduate studies Faculty of Law — Academic study program for
obtaining a law degree (studies last for 6 semesters, 180 ECTS credits)

Prerequisites: None

Course goals: To enable students to acquire knowledge about basic and advanced constitutional concepts,
institutes and ideas of Constitutional Law, and to learn about comparative constitutional solutions and the
constitutional system of Montenegro and Europe.

After passing the subject of Constitutional law, the student will be able to:

- Recognize countries with established constitutionalism;

- Analyse the basic institutes of constitutional law and European Union constitutional law;

- Master the ability to read and understand constitutional texts, providing them with real-world
context, and identify the conflict between “the constitutional and the real” in a constitutional
provision and its practical application;

- Recognize the significance of European integration for the constitutional order of Montenegro
(Constitutional law without borders);

- Understand the concept of Constitutional patriotism (Jurgen Habermas), and the significance
and role of the activities of the Constitutional court, the European Court of Human Rights, and
the Court of Justice of the European Union;

Name and surname of the teacher and the teaching assistant: Prof. dr Milan I. Markovi¢

Teaching and learning methods: Lectures, seminars, term papers, visits to institutions, consultations and
debates

Course content:

Preparation and semester registration;
Preparatory Basic concepts of constitutional law; The concept, types and application of the
week constitution;
Week 1 Constitutional history in the world, constitutional history of Montenegro;

Modern constitutionality of the world, Constitutional democracy in theory and
Week 2 practice;
Week 3 The basic legal institutes of European Union constitutional law, the EU constitution;
Week 4 Constitutional patriotism; The significance of European integration for the
Week 5 constitutional order of Montenegro (Constitutional law without borders);

| Colloquium
Week 6 Constitutional principles I: legality and legitimacy, federalism and decentralization;
Week 7 Constitutional principles I1: division and unity of government, direct democracy;
Week 8 Constitutional institutions I: Parliament and Government, Head of State;
Week 9 Constitutional institutions Il: constitutional judiciary, courts, the Prosecution and the
Week 10 Ombudsman
Week 11 11 Colloquium
Week 12 The authorities under the Constitution of Montenegro (2007) and its basic

constitutional principles, Human rights and liberties under the Constitution of
Week 13 Montenegro;
Week 14 The Constitutional Court of Montenegro;

The practice of the Court of Justice of the European Union and the European Court of
Week 15 Human Rights;
Week 16 -19 Final exam

Correctional exams; Verification of the semester and registration of the grades.

Student obligations during classes: Students are required to attend lectures and seminars, and to do both
colloquiums and the final exam.

Student workload
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Weekly In semester
8 credits x 40/ 30 = Teaching and the final exam: (13 hours 30 minutes) x 16 = 216 hours
13 hours and 30 Necessary preparations (administration, registration, verification before
minutes the beginning of the semester)2 x (13 hours and 30 minutes) = 27 hours
Structure: Total hours for the course 8x30 = 260 hours
3 hours of lectures Additional work: Additional work for exam preparation in the make-up
1 hour of seminars examination period, including the exam taking hours: the remaining time
9 hours and 30 of the first two items to the total load of the subject 260 hours
minutes of Load structure: 216 hours. (teaching) +27 hours (preparation) + 17 hours
independent work (additional work) = 260 hours
Literature
Compulsory:

- Robert Schiitze, European Consitutional Law, 2nd edition, Cambridge University Press, 2015.

- Mijat Sukovi¢, Ustavno pravo (Constitutional Law), CID, Podgorica 2009.

- Jasna Omejec, Konvencija za zastitu ljudskih prava i temeljnih sloboda u praksi Europskog suda za
ljudska prava, strasbourski acquis (Convention for the Protection of Human Rights and Fundamental
Freedoms in practice of the European Court of Human Rights, The Strashourg acquis), Zagreb, 2013.

- Dragoljub Popovi¢, Evropsko pravo ljudskih prava (European Law of Human Rights), Belgrade, 2012.
Additional:

- Milan I. Markovi¢, Ustavnopravni eseji (Essays on Constitutional Law), CID, Podgorica 2017.

Ciril Ribi¢i¢, Ljudska prava i ustavna demokratija: ustavni sudija izmedju negativnog i pozitivnog
aktivizma, (Human Rights and Constitutional Democracy — The Constitutional Court Judge between
negative and positive activism), Sluzbeni glasnik, Beograd 2012.

- Giuseppe de Vergottini, Uporedno ustavno pravo (Comparative Constitutional Law), Belgrade, 2015.
- Peter Haberle, Ustavna drzava (Constitutional State), Zagreb, 2002.

- Carl J. Friedrich, Konstitucionalna demokratija, Teorija i praksa u Evropi i Americi (Constitutional
Democracy, Theory and Practice in Europe and America), Podgorica, 2005.

- Nenad Dimitrijevi¢, Ustavna demokratija shva¢ena kontekstualno (Constitutional democracy in
context), Belgrade, 2007.

- Jan Werner Muller, Ustavni patriotizam (Constitutional patriotism), Belgrade, 2010.

- Josef Isensee, Drzava, ustav, demokracija (State, Constitution, Democracy), Zagreb, 2004.

Examination methods:
- Two colloquiums each carries 20 points (up to 40 in total)
- Student activity and participation in debates: up to 5 points
- Term paper is evaluated with a total of up to 5 points
- Final exam 50 points
- A passing grade is obtained by accumulating at least 51 points.
Number of points:  90-100;  80-89; 70-79; 60-69;  50-59;
Grade: A; B; C; D; E;

Additional remarks: None

Name of the teacher who prepared the information: Prof. dr Milan I. Markovié

Comment: Additional information can be obtained in class and consultations, and by
visiting the Faculty Website: www.pravni.ucg.ac.me.
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Velimir Rakoc¢evi¢”

CRIMINAL LAW - SPECIAL PART AT THE FACULTY OF
LAW OF THE UNIVERSITY OF MONTENEGRO - BEST
PRACTICE OF STUDYING THE COURSE

1. INTRODUCTION

The study of law in Europe, and in particular criminal law, contains
an integral approach, i.e. orientation towards integrity in the interpretation
of legal norms, with emphasis on the necessity of critical thinking, which
is certainly the most important goal of the teaching process in this field.
Number one in education is undoubtedly solving numerous complex crimi-
nal cases, which includes a high level of intellectual knowledge, informa-
tion about ways to solve a criminal problem and extraordinary ability of
cognition and judgment. This means that nowadays, in addition to
unquestioning expert knowledge, a professor of Criminal Law is required
to transfer this knowledge to students in an optimal way, through the
exploration of multiple correlations and causal connections, which enables
students to understand individual criminal cases and form anticipatory
thinking over a longer period of time and establish creative forms of
material mastering. Multiple problems in the study of the subject matter of
criminal law are solved in smaller groups by encouraging the appropriate
form of interactive learning. The aim is to achieve the competence of
research and competency of research methods, which is achieved through
the interpretation of the legally relevant content of the course, by their
proper selection and use. A professor must have constructive treatment for
students, as well as a multimodal approach that involves the integration of
different methods, observation modes and plural thinking with high
competence in dealing with criminal cases.

The study of Criminal Law rests on scientific and critical
education, that is, critical thinking, which is certainly a great challenge for
students, since it excludes the wrong previous learning practice of learning
by heart which causes low retention. This step is demanding as it seeks
openness to new challenges as well as readiness for its own reflection and
positioning.

* Velimir Rakocevic, PhD is a full professor at the Faculty of law University of
Montenegro.
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2. EDUCATION AND COMMUNICATION STRATEGY IN
TEACHING CRIMINAL LAW

For every Criminal Law professor, it is crucial for him/her to
develop ability with students to think critically and solve problems related
to the analysis of criminal cases and evidence. It is very important to
develop an appropriate culture of discussion. It is not necessary to have an
integral knowledge that is transferred to students so that they ultimately
critically check and reconstruct. It is important to have a balance between
reproductive learning and active critical co-operation, and that forms of
teaching that are used for knowledge transfer are a key part of the Criminal
Law syllabus. The subject matter of Criminal Law is probably the most
interesting to students and each lecture is accompanied with an increased
dose of adrenaline, since they are involved in solving delicate criminal
forensic cases and dilemmas. This gives professors of criminal law a fairly
comfortable position that is not burdened by the problems that exist in
other areas of law, where reproductive structural parts are dominant, and
lectures in which direct student participation is required are insufficiently
attended.

Teachers need to put emphasis on critical thinking and
communication skills while developing knowledge and strong personali-
ties with future criminal judges, state prosecutors and other elite legal
professions. During studies, they become inevitable factors in teaching,
especially in the area of expert discussions on case studies. Working with
the best students implies the maximum development of a set of intellectual
competences. In a modern knowledge society with a pronounced expansi-
on of various forms of incrimination, a criminal law professor must educa-
te students who think critically of what is an integral part of their emanci-
pation and to be ready at all times to answer students’ all questions and di-
lemmas. This means an essentially different structure of the study of law,
which means primarily work with smaller groups of students and more
supervising work. All this is difficult to implement at the Faculty of Law
of the UM, bearing in mind that in positive legal disciplines, each professor
has way too many students on average.

To be precise, the contemporary study of Criminal Law implies that
the curriculum incorporates those contents that incline towards the unity
of criminal justice and criminal science, with the dominant research
elements that enable understanding of the essence and meaning of criminal
law norms. The teaching process in this area includes the interaction of
teachers and students in the part of creativity, criticality and flexibility,
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resulting in structural cognitive modification. It is important that in the
teaching process, we are more efficiently going towards the goal of
achieving the cognitive and practical domains of criminal law students,
developing their cognitive and psychomotor skills. The professor must
enable the student to properly judge when solving complex criminal cases,
combining several different options and creating a solution to the problem.

A new vision of studying Criminal Law at the Faculty of Law of
the University of Montenegro in accordance with the new study program
preceded by deep reforms has been entirely focused on students with a
significant improvement in the transfer of knowledge. It is important to
develop a higher level of specific competencies from the criminal law field.
Bearing in mind the scope and dynamics of incrimination, there is a
growing need to develop generic and changing competences that ensure
the necessary level of knowledge and skills among students to solve
various problems in Criminal Law.

3. CRIMINAL LAW - SPECIAL PART IN THE EU
EDUCATION SYSTEM

For the purpose of the CABUFAL project, it is necessary to explain
the difference between the Criminal Law of the European Union and
European Criminal Law. The Criminal Law of the EU contains a system
of legal regulations adopted to harmonize the criminal laws of Member
States in the field of substantive, procedure and enforceable criminal law.
On the other hand, European Criminal Law includes the criminal law of
the Council of Europe constituted by conventions, agreements and deci-
sions of the European Court of Human Rights as well as the criminal law
that is rapidly developing in the European Union. So, European Criminal
Law is a much wider concept of than the Criminal Law of the European
Union. It should also be noted that there is a strong tendency towards the
adoption of a single criminal code of the European Union that would be
applied directly in all member states, which will inevitably be achieved
very quickly. The Criminal Law of the EU is also different from transna-
tional criminal law. Transnational Criminal Law contains norms of natio-
nal law concerning the application of national criminal legislation to crimi-
nal offenses with elements of foreign, and these are the provisions of the
national law of each state, whereas the Criminal Law of the EU has a
supranational character.

Based on the relevant indicators it can be safely said that Criminal
Law - special part is one of the most developed branches of EU law that is
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much more organized and in relation to Criminal Law - general part. This
is confirmed by a large number of European legal acts regulating various
criminal offenses. The stepping-stone was creating the systematization of
criminal offenses in relation to a group protection object or typology. All
crimes in the category of serious incriminations that have disastrous
consequences for the victim and the European Union are integral and have
been regulated and numerous authors for these offenses use the term
European criminal offenses.

Similar to national classifications and qualifications, and in Euro-
pean criminal law, delicts are divided according to the legally protected
property, so that several groups of criminal offenses are identified: crimi-
nal offenses with elements of organized crime, criminal offenses against
EU financial interests, criminal offences against the unity of the European
market, criminal offenses of corruption, crimes with elements of terrorism,
criminal offences against human dignity, criminal offences against human
rights and freedoms, criminal offenses against public health, criminal
offenses against public administration, criminal offenses against the judi-
ciary, criminal offenses against the environment, criminal offenses against
the security of computer data and the like. In the methodical-didactic sense,
the question arises of justification of the direct application of EU conve-
ntions (a very large number from the criminal-legal area) into national
legislation. | think it's a much better solution to find the correct model for
implementing the European directive. As for Montenegro, in a number of
cases, our state had regulated criminal offenses in the criminal code which
were harmonized with EU standards by ratification. Montenegro domina-
ntly took over new crimes from the EU and completely normed them.

Regarding the implementation techniques, the Montenegrin legi-
slator decided to use several options. The most common option was the
technique of adapting a certain EU act into Montenegrin legislation, which
involves translating and adapting to the context of the Montenegrin legal
system. The advantage of this technique is compatibility with Montenegrin
legislation and case law. The second technique involves the direct downlo-
ading of a text of the convention that is incorporated in its original form
into national legislation, whereby there is a problem of denotation and co-
nnotation, or inconsistency of terminology in the area of criminal justice
standards. [1] The technique of interpreting the provisions of the criminal
law of Montenegrin legislation from the perspective of the EU legal regu-
lation by the courts is also applied.

The study of Criminal Law in Europe will be illustrated by the use
of experience at the University College Cork according to the concept of
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Dr. Shane Kilcommins. [2] and on a unique German concept. During
attendance and upon completion of the course of Criminal Law, students
should be able to: distinguish criminal law as written rules and criminal
law in practice; briefly describe and investigate changes in punishment
over time; determine the decisive factors that shape punishment in
contemporary society; apply different theoretical approaches to the pheno-
menon of criminal law; examine the degree to which such a theory can
explain events in contemporary society, interpret socially-legal cases of
national criminal law, national legislation and suggestion for action; link
the change in values and preferences in punishing to changes in empha-
sizing the importance of criminal law and procedure; assess the current
policy of criminal law with regard to the impact it may have on the accu-
sed, victims, agencies and politicians, and examine the degree to which cri-
minal law is truly objective and impartial.

Criminal law studies both in Germany and legal sciences in general
differ significantly from other European countries. They are recognized by
the fact that the emphasis is on familiarizing students with the techniques
of solving and handling criminal cases in practice. In the work on concrete
criminal cases, students are educated on exact procedures for processing
and solving criminal phenomena, and then they train the preparation of
written acts to the order for the investigation to be transmitted through
indictment to criminal judgment. These fits professional opinions of profe-
ssors who give a theme to the historical and comparative dimension of the
technique of drafting criminal acts which represents the crucial dimension
of studying in this country.

It can be noted that education in the field of criminal law in
Germany is based on the conception of pleading cases whose processing
has primacy in all forms of teaching and knowledge testing. Writing papers
from the criminal law field in which specific cases are dealt with is the
primary form of student knowledge control in mid-term and final exams
with the exception of the oral part of the final exam.

Structuring the solution of a criminal case comprises several pha-
ses. In the first phase, the analysis of the actual situation is carried out. The
second phase involves finding a criminal legal basis. In the third phase,
complaints are resolved, and the fourth is subject to legal examination. The
fifth phase includes drafting of a legal act. [3] All this could lead to
substantially larger changes that would mean a complete demarcation
between academic law studies and other forms of legal education in terms
of realization of exercises in certain legal disciplines. [4]
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4. PROPOSAL OF EUROPEANIZATION OF THE
CURRICULUM OF CRIMINAL LAW - SPECIAL PART AT
THE FACULTY OF LAW OF THE UNIVERSITY OF
MONTENEGRO

The systematization of criminal offenses in contemporary Western
legislation is predominantly based on the criterion of the gravity of the
committed act. Thus, in France, three basic categories are distinguished.
The first and most difficult are crimes (franc. en crimes), others are
offenses (délits), in the third are violations (contraventions). Swedish cri-
minal law also accepts this division. The Dutch legislation lists criminal
offenses into the category of serious offenses or minor offenses. In the
United States, crimes are classified into three basic categories: crimes,
felonies, misdemeanors, and infractions, or only two categories - crimes
and offenses. Within the above categories, in the legislation of individual
federal units we find many subcategories. Similar systematization is also
applied in many legislations around the world. Bearing in mind the above
mentioned, | consider that the curriculum of Criminal Law - special part
should be strengthened by a new classification and categorization of
criminal offenses in this field, primarily through the typologies of organi-
zed crime, terrorism and corruption. In that sense, | propose the strengthe-
ning of the subject matter of Substantive Criminal Law cases in accordance
with European trends by systematization of the following groups of
criminal offences:

4.1. ORGANIZED CRIME

The globalization of organized crime goes hand in hand with the
globalization of economic and international relations. Today organized
criminal groups are sophisticated and worldly. In 2002, 1000 new organi-
zed criminal groups were identified in Europe. [5] According to Europol,
in 2002 there were 4000 organized crime groups operating in the European
Union, with some 40000 members. [6] Solutions in the criminal legislation
should be comprehensive to contribute to the suppression of this type of
criminal manifestation by separating criminal offenses with elements of
organized crime into a particular group. One of the important EU docu-
ments in this area is the Framework Decision on Combating Organized
Crime in 2008, which regulates criminal offenses related to participation
in criminal organization, criminal sanctions and liability of legal persons.
The Expert Group of the Council of Europe and Working Group on
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Narcotics and Organized Crime as a specialized body of the European
Union defined organized crime and this definition was accepted by the
European Court of Human Rights. The European Union ratified the United
Nations Convention against Transnational Organized Crime in 2004.
Bearing in mind the focus of the EU's interest in the indicated area as well
as the undeniable importance of uniform regulation of this area, the need
for a separate systematization in the Criminal Code of Montenegro arises.

4.2. CRIMINAL OFFENCES AGAINST EU FINANCIAL
INTERESTS

Criminal legal reactions to fraud and other illegal actions against
financial interests of the EU is the subject of harmonization of these
incriminations in the criminal codes of member states, since the common
market is threatened by international criminality. The European Commu-
nities Convention on the Protection of Financial Interests from 1995,
including two additional protocols, provides for the harmonization of nati-
onal criminal codes of EU member states through the determination of
corruption, economic and financial fraud. The first protocol refers to
passive and active corruption, and the other includes money laundering
and seizure of fraud and corruption revenues. Other legal acts are important
such as the Framework Decision on increasing the protection of the euro
against counterfeiting, through criminal penalties and other sanctions from
2000, Framework Decision on combating fraud and counterfeiting of non-
cash payment instruments from 2001 and the Convention against
corruption by officials from 1997.

4.3. CRIMINAL OFFENCES OF CORRUPTION

The future of EU Criminal Law is to constitute Corups iuris as a
unified system of criminal law rules relating to offenses against the EU in
order to unify certain elements of Criminal Law by defining certain
criminal offenses by determining the general principles of regulation and
centralization of the accusation and prosecution by the European State
Prosecutor, which represents legal alignment. | consider it necessary to
regulate European criminal offenses (eurocrimes) which jeopardize the EU
financial interests.

Bearing in mind the abovementioned, | think that the criminal
offenses of active and passive corruption envisaged in groups of criminal
offenses against payment and commercial business and against official
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duty should be systematized into a separate chapter that would be called
CRIMINAL OFFENCES OF CORRUPTION and provide for a special
criminal offense called ILLICIT ENRICHMENT, which is the EC's
request.

4.4. CRIMINAL OFFENCES WITH ELEMENTS OF
TERRORISM

Within the EU, a number of legal acts have been adopted relating
to terrorist criminal offenses that are binding in character. One of the key
documents is the Framework Decision on Combating Terrorism of 13 June
2002 [7] defining delicts of terrorism, other criminal offenses related to
terrorism and liability of legal persons for criminal manifestations in this
field. Framework Decision on the attack on information systems of 24
February 2005 [8] issued by the EU provides protection to a sensitive area
potentially representing a terrorist target. This act obliges the Member
States to criminalize illegal access to information systems, illegal change
of data in the information system, encouraging, assisting and supporting
such activities, punish for attempting, and minimum standards in deter-
mining penalties for these offenses is provided. At the beginning of 2016,
based on the Decision of the Council for Justice and Home Affairs from
2015, the European Center for the Fight against Terrorism was established.
It is a platform through which Member States can step up the exchange of
information and operational co-operation regarding the monitoring and
investigation of foreign terrorist fighters, trafficking in illegal firearms and
financing of terrorism.

In 2017, the Council of Europe adopted a Directive on Terrorism
Suppression that strengthens the EU legal framework for the prevention of
terrorist attacks and seeks to find solutions to the emergence of foreign
terrorist fighters. This document criminalizes acts of: 1) attending training
or traveling for terrorist purposes, 2) organizing or facilitating travel for
terrorist purposes, 3) securing or collecting funds related to terrorist groups
or terrorist activities. | consider it necessary to systematize a special
typology of criminal offenses under the title CRIMINAL OFFENCES
WITH ELEMENTS OF TERRORISM that would consolidate all criminal
offenses in this area and strengthen the normative basis in this area for the
purpose of easier study.
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5. CREATING A MODERN AND COMPETETIVE STUDY
PROGRAM OF CRIMINAL LAW - PROPOSALS DE
LEGE FERENDA

The modernization of the Criminal Law curriculum in Montenegro
abandoned a traditional model that proved to be non-functional since it did
not follow the trends in the labor market. The faculty program of this
curriculum now contains all elements of contemporary criminal legal
theory and practice with the tendency that our graduates will be able to
deal with the most complex legal challenges immediately after graduation.
It is important to create a syllabus that will dominantly encourage critical
thinking focused on addressing criminal and legal challenges. The intent
is to make the noncompetitive program competitive and perform a
structural market-oriented transformation. Criminal Law study is not
possible without the integration of clinical methods into teaching content.
After completion of the exam, which contains a substantial percentage of
practical lessons, a student must develop an ability that he/she will not have
to first obtain at the workplace. A criminal law student is educated from
the criminal legal theory to the extent necessary and then he/she is allowed
to work in practice. Simply put, I cannot be a good criminal law professor
if I cannot practically show what | teach and outline my own experience
gained in practice. That is why | must enable students to develop the ability
to acquire practical knowledge. Between a theoretical and practical
transfer of knowledge, a balance must be established in order to avoid any
scrutiny on either side. The fact is that only an extraordinary knowledge of
criminal legal theory and related criminal disciplines allows solving pro-
blems in practice.

6. FUNCTIONAL MODEL OF STUDYING CRIMINAL
LAW - SPECIAL PART

Every lecture from course Criminal Law — special part at the Law
Faculty of the University of Montenegro | begin with an integral
examination of a certain criminal phenomenon from the perspective of
criminal legal theories and related criminal disciplines using a multidi-
sciplinary approach. After a meticulous introduction of the theoretical
dimension of certain incrimination, next step is concretization with the
establishment of a causal link between theory and practice. In the next
phase, a functional model of education is used in which students acquire
theoretical knowledge gained by working on courses adopting useful

131



Velimir Rakocevié

knowledge and skills. In the course of practical teaching, students learn
through case studies how criminal law institutes exist in practice, which is
permanently memorized and activated students to do research.
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Course title: CRIMINAL LAW - SPECIAL PART
Course code Course status Semester Number of Class load
ECTS credits
Compulsory \% 6 60+15/4L+1 VE

Study program : Academic basic study program of the Faculty of Law (studies last 6
semesters, 180 ECTS credits). Academic program for obtaining BACHELOR'S DEGREE.
Prerequisites: none

Course objectives: The course is aimed at educating students in the field of Criminal Law -
special part for the purpose of implementing scientific knowledge in practice.

Course outcome: After passing this exam a student will be able to: 1. List the common
characteristics and basic criteria for classification and qualification of criminal offenses and their
classification into certain chapters of the Criminal Code; 2. Recognize objective and subjective
elements of each criminal offense; 3. Mark general and special elements of concretization of the
criminal offense; 4. Define forms and ways of setting the action as a basic, connecting and
differentiating element of any incrimination; 5. Perform a criminal analysis of the consequences
of the criminal offense, determine the causal relationship between the act and the consequences,
6. Determine the subject of the criminal offense, object of the criminal offense, place where the
criminal offense was committed, time of the commission of the criminal offense, guilt,
acquisition, qualified forms of incrimination, etc. 6. Interpret complex and multifaceted elements
of criminal offenses and resolve theoretical and practical problems in the application of the
Criminal Code.

First and last name of the teacher and teaching assistant: Prof. dr Velimir Rakocevié

Teaching methods: Lectures, exercises, case study, practical class

Practical classes are conducted in classes scheduled for lectures (20 hours) and include visits to
the Basic, Higher and Appellate Courts, Basic and High State Prosecutor's Office, getting to
know judicial and prosecutorial practice, analysis of case law and drafting legal acts from the
criminal law area in order for students to master practical knowledge and skills from the criminal
law area.
COURSE CONTENT
Concept of the special part of the criminal law, subject of the special part of
the criminal law, methods of the special part of the criminal law, systematics

I week of the special part of the criminal law, typology of criminal
offenses;Criminal offenses against life and body; criminal offences against
I week the freedom and rights of man and citizen;Criminal offenses against
electoral rights; criminal offences against honor and reputation; criminal
11 week offenses against sexual freedomPractical classes (criminal qualification of
1V week criminal offences, Basic State Prosecutor’s Office Podgorica)Criminal
V week offenses against marriage and family; Criminal offenses against rights from
labor; Criminal offenses against intellectual property; Criminal offenses
VI week against property;l mid-term exam Criminal offenses against payment
transactions and business operations; Criminal offenses against EU
VII week financial interests; Criminal offenses against human health;
Practical classes (concretization of basic elements of criminal offences,
VI week Basic Court Podgorica)Criminal offences against the environment and
IX week spatial planning; Criminal offenses against general safety of people and
property; Criminal offenses against the safety of public transport; Criminal
X week offenses against the security of computer data;ll mid-term examCriminal
X1 week offenses against the constitutional order and security of Montenegro;
Criminal offenses against state authorities; Criminal offenses against the
XI1I week judiciary;
X1 week
XIV week
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XV week Criminal offenses against public order and peace; Criminal offenses against
XVI-XIX week legal traffic; Criminal offenses against official duty; Criminal offences of
corruption

Practical classes (criminal qualification and concretization of criminal
offences within the competence of Supreme State Prosecutor’s Office and
High PO, High Court Pogorica, High State Prosecutor’s Office Podgorica
)Criminal offences against humanity and other goods protected by
international law; Criminal offences of terrorism; Criminal offenses against
the Army of Montenegro; Organized crime;

Final exam, make-up exam

Student workload

Weekly In semester
6 credits x 40/30 = 8 hours Teaching and finals: (8 hours) x 16 = 128 hours
Necessary preparation before beginning of semester
(administration, registration, verification): 2 x (8
hours) = 16 hours
Total course workload: 6 x 30 = 180 hours

Structure:

4 hours teaching

1 hour exercises

3 hours individual student work
(preparation for lab exercises, mid- Additional work 36 hours
term exams, homework) including

consultations

LITERATURE: Stojanovi¢ Z. Krivi¢no pravo, Podgorica, 2008, Velimir Rakocevi¢, Krivi¢na
djela sa elementima organizovanog kriminaliteta-specijalne istrazne metode, Podgorica, 2014,
V. Rakocevic, Criminal acts against life and body, Podgorica, 2015 Krivi¢ni zakonik Crne Gore,
("Sl. list RCG", br. 70/2003, 13/2004, 47/2006 i "SI. list CG", br. 40/2008, 25/2010, 32/2011,
64/2011 , 40/2013, 56/2013 , 14/2015, 42/2015 i 58/2015); Klip,A. Substantive Criminal Law
of the European Union, Maklu Publisher, Antwerpen/Apeldororn/Portland, 2011;Follain, J.,
Vendeta: The Mafia, Jugde falcone and the Quest for Justice, Hodder, Stoughton, London, 2012;
Roxin, C., Schunemann, B., Strafverfahrensrecht »verlag C.H. Beck«, Munchen, 2013;
Bertel/Schweighofer, Ost Strafrecht Besonderer Teil 2, Wien, 2010.; - Lipmann, Contemporary
Criminal Law, 2010; Jay S. Albanese, Organized Crime from the mob rto transnational
organized crime, Seventh Edition, 2014; zakoni, ratifikovane konvencije iz krivicnopravne
oblasti

Examination methods and grades:

Two tests - 15 points each (total 30 points). Practical class — 20 points. Share of practical
classes in total 60 hours of teaching (4hours x 15 weeks): 20% or 12 hours of teaching. Final
exam - 50 points. The passing grade is obtained if at least 50 points are collected cumulatively.
Number of points 90-100;  80-89; 70-79;  60-69; 50-59;

Grade A; B; C; D; E;

First and last name of the teacher who prepared information: Prof. dr Velimir Rakocevic
Note: All additional information is available in class, exercises or consultations.
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Radoje Kora¢”

EUROPEANIZATION OF FAMILY LAW

1. INTRODUCTION

The process of Europeanization of Family Law imposed the need
to have European family law included in the program of the Faculty of
Law, to be monitored by the legislator, and that the documents of this legal
area are implemented in judicial and administrative practice. Each regional
organization, the Council of Europe and the European Union, each in a
special way and in accordance with its objectives, creates legal acts as
sources of the legal area relating to marriage and family relations. Hence,
the European Family Law, as a new legal area, is used in legal terms in a
dual meaning: in a wider sense, the European Family Law is a set of rights
created by the Council of Europe, the European Union and the Hague
Conference on Private International Law, and family law in the strict sense
is a legal area that arises within the European Union.?

The harmonization of rights within the Council of Europe is done
mainly through conventions, gradually and voluntarily, by the discretio-
nary assessment of the member states to accept or not accept a particular
convention, except for the European Convention for the Protection of
Human Rights and Fundamental Freedoms, which is binding on all me-
mbers of this regional European organization. Within the European Union,
the harmonization of family law is done by regulations and directives.

Unlike public law, in which the process of harmonization and
unification began early, the harmonization of legal systems in the field of
private law began later, and the process of Europeanization of family law
was particularly slowed down. This branch of law, more than others,
carries the traits of national tradition, culture, customs, religion, demo-
graphic trends and other specificities of individual member states. There-
fore, the process of harmonization, and especially unification, of this legal
area is significantly lagging in relation to other parts of the legal system.

* Radoje Koraci, PhD, is a Full Professor at The Faculty of Law of the University of Mo-
ntenegro.

11, Majstorovié, Obiteljsko pravo kao razli¢itost u jedinstvu: Evropska unija i Hrvatska,
u: A. Kora¢ Grahovac, |. Majstorovié (ur.), Europsko obiteljsko pravo, Zagreb 2013, str.
1.

135



Radoje Kora¢

Within the framework of the Council of Europe, the process of
Europeanization of family law began in the 1960s, while the European
Union sporadically began to embark on thirty years later. The first Council
of Europe document on family law was the European Convention on the
Adoption of 1967 (revised in 2008). Thereafter, the European Convention
on the Legal Status of Extramarital Children (1975), the European Conve-
ntion on the Enforcement of Children's Rights (1996) and the European
Convention on Contact with Children (2003) were adopted.

Especially important is the European Convention on the Exercise
of Children's Rights, with which, after ratification, our legislation was
harmonized, in particular the last amendment to the Family Law of 2016.
Thus, under its influence, special procedural rights of the child are prescri-
bed: to obtain the necessary information and express the opinion in the
procedure, to get a special representative (attorney) to get a support person.

European Union bodies have become more and more active in
regulating family relationships, given the fact that freedom of movement
of people, goods, services and capital contributed to the establishment of
marriages and parental relations between citizens of different countries.
Consequently, there is an increasing number of disputes about the
consequences of divorce, abolition of extramarital communities, and exe-
rcise of parental rights after the end of the parents' community. Research
shows that a large number of nationals of one member state live in other
EU Member States and even more are nationals of non-EU countries living
in one of the member states of this regional institution of 28 states.
Numerous family legal issues, in particular merging of family members,
cessation of marriage, contact of parents with children and various forms
of support often receive a judicial epilogue. Since it is about disputes with
foreign element the need for the creation of collision rules and the rules of
court procedure of the competent court was imposed. The choice of the
applicable law for a family relationship which is in the subject, object or
rights and obligations related to the sovereignty of two or more national
states is very significant, given that the substantive rights of the Member
States are quite different. Hence, the bodies of the European Union first
harmonized the rules of private international and procedure law, while the
rules of substantive family law had long been beyond the interest of the
European Union. The regulation of the substantive family law Member
States did not transfer to the European Union, bearing in mind that this part
of the law, more than other parts of the legal system, expresses national
specificity. Therefore, substantive family law is not within the competence
of the European Union, but within the jurisdiction of the Member States.
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Family law in Montenegro is to a considerable extent aligned with
the acquis of the European Union. This process started before signing the
Stabilization and Association Agreement, when it became the responsi-
bility of the competent bodies, i.e. bodies in the Government and Parlia-
ment of Montenegro. The process of harmonization will continue in the
process of preparation of the Civil Code which will include family law. It
will be an opportunity to review, evaluate, correct, amend and agree on
numerous solutions of this branch of law.

2. ENTITIES OF HARMONIZATION OF FAMILY LAW

So far, there are no questions of substantive family law that are
regulated by unified rules. There are only unified rules on individual
conflict and procedural issues of European family law. However, the
process of Europeanization of family law cannot be stopped, although
some consider it to be Sisyphus's work. In theory, the process of Europea-
nization is considered to include two elements: ius commune as a set of
common European legal bases and communitarianization, which denotes
the trend that EU Member States increasingly delegate their competences
to the EU.2

The harmonization of family law with the EU acquis is carried out
through the activities of EU bodies, European Family Law Commission,
European Court of Justice and the harmonization of family law solutions
of national legal systems.

Prior to the entry into force of the Lisbon Treaty, family law
regulation was explicitly excluded from the jurisdiction of EU institutions
(Article 67, paragraph 5 of the Treaty of Nice). The Lisbon Treaty provides
for European jurisdiction in the area of family law. The new Article 81
para. 3 of the Treaty on the functioning of the EU prescribes that measures
in the field of family law with cross-border implications are determined by
the Council unanimously, after consulting with the European Parliament
and in accordance with a special legislative procedure. In the same way,
the Council may, on a proposal from the Commission, make a decision
defining aspects of family law with cross-border implications that may be
the subject of acts adopted in a regular legislative procedure. The
parliaments of the Member States are informed of this, so if within six
months this is not contrary to any parliament, the Council can make a
decision, otherwise there is no decision.

2 V. Boucek, Evropsko medunarodno privatno pravo u eurointegracijskom procesu i ha-
rmonizacija hrvatskog medunarodnog privatnog prava, Zagreb 2009, str. 17 i dalje.
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From the analysis of the provisions of the Treaty on the European
Union and the Treaty on the Functioning of the EU, it can be concluded
that, which communis opinio is in the legal theory, there is no basis for the
regulation of substantive family law from the bodies of the European
Union. The eventual extension of European competence to this branch of
rights is limited to the principles envisaged in Article 5 of the EU Treaty:
the principle of delegated jurisdiction, principle of subsidiarity and
principle of proportionality. In accordance with the principle of the transfer
of competencies, the Union acts only within the limits of the competences
transposed by the Member States. In accordance with the principle of
subsidiarity, the Union may, in areas not falling under its exclusive
jurisdiction, act: a) only if the Member States cannot achieve the objectives
of the proposed measure satisfactorily and b) if the proposed measures can
be better achieved at the Union level. The content and form of the Union
measure cannot go beyond what is necessary to achieve the objectives of
the treaty (principle of proportionality).

With the Lisbon Treaty, the Charter of Fundamental Rights of the
EU has become a mandatory act and, according to the legal force, it is
equal to the EU Treaty and the Treaty on the Functioning of the EU. It can
be said that this is the most important document of the EU that relates to
family law, the content of which substantially corresponds to the European
Convention on Human Rights. It primarily guarantees the protection of the
right to human dignity as the basic postulate of European identity. Other
rights guaranteed by the Charter are also of importance for family law: the
right to respect for private and family life, protection of personal data, right
to marry and start a family, right to education, freedom of conscience and
religion. The Charter also contains special provisions on the rights of
children (Article 24), although all Member States have ratified the UN
Convention on the Rights of the Child.

EU regulations cover mainly conflict and procedural rules, but not
rules of substantive family law. The most important in the context of
family law are the following regulations:

1) Council Regulation (EC) 2201/2003 of 27 November 2003 on
jurisdiction and the recognition and enforcement of decisions in marital
and parental responsibility cases and repealing Regulation (EC)
1347/2000. This Regulation known as the Brussels Il bis Regulation appli-
es to civil proceedings involving divorce, separation or annulment of ma-
rriage, and assignment, exercise, cession, limitation or termination of pare-
ntal responsibility. It contains provisions on the recognition of decisions
providing for a system of ipso iure recognition of decisions, without co-
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nducting a procedure for the recognition of a court decision rendered in
another Member State. This Regulation also regulates the return of a child
illegally seized or held in a Member State other than where the child is
habitually resident.

2) Council Regulation (EC) No. 4/2009 of 18 December 2008 on
jurisdiction, applicable law, recognition and enforcement of court decisi-
ons and cooperation in matters relating to the maintenance obligation. This
Regulation, known by the name of Maintenance Regulation, contains rules
on the conflict and procedural aspects of the unification of European
family law.

3) Council Regulation (EU) no. 1259/2010 of 20 December 2010
on the implementation of enhanced cooperation in the area of the law
applicable to divorce and legal separation, known as the Rome Il
Regulation, which for the first time regulate conflict rules on divorce and
divorce within the EU.

The rules of the said regulations relate to the determination of
jurisdiction, choice of applicable law, recognition and enforcement of
decisions in civil matters, primarily with the aim of contributing to the
proper functioning of the EU internal market.

The Regulations have compulsory force and are directly applied, in
contrast to the directives binding on the Member States only in relation to
the objective to be achieved, and the means of their implementation are left
to each State individually. Decisions are mandatory, but only in respect of
specific cases to which they relate in terms of their immediate application
in the internal legal order of the Member States.

In addition, the EU Guidelines for the Promotion and Protection of
Children's Rights (2007), EU Strategy on the Rights of the Child (2009),
EU Agenda for the Rights of the Child (2011) should also be mentioned.

The European Family Law Commission since 2001, when it was
founded, has been working to foster the harmonization of the family law
of European countries in order to achieve the freedom of movement of
people and creation of a unique legal space. Although there is no political
legitimacy with the power of academic authority it affects the European
Commission and legislators of certain national states to take into account
the results of its work when regulating certain family law issues. This self-
appointed and independent academic organization composed of professors
of family and comparative law, through its Organizing Committee and
Expert Group deals with theoretical and practical solutions of comparative
legislation and prepares the principles of European family law, searching
for ius commune. So far, the Commission has established Principles on
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Divorce and Support between Spouses, Principle of Parental Responsibi-
lity and Principles on Property Relationships between Spouses.

Principles and their comments are intended primarily for European
legislators and national legislators with a view to taking them into account
when regulating family law relationships and thus become part of the
Acquis Communitaire. The Commission uses common core methods, i.e.
making rules based on the common core, or similarity of national family
rules, and if the differences between national solutions are big and it is not
possible to form a common core, better law method is used, or the choice
of better law. In formulating the principles, the Commission may in certain
cases combine these methods.®

3. PRACTICE OF EUROPEAN COURTS

The practice of the European Court of Human Rights and European
Court of Justice significantly contribute to the harmonization of family
law. The decisions of these courts are mandatory, although their compete-
ncies are different.

3.1.The court in Strasbourg

The European Court of Human Rights has made numerous
decisions protecting the so-called the right to privacy under Article 8 of
the Convention for the Protection of Human Rights and Freedoms (right to
respect for private life, right to respect for family life, inviolability of home
and inviolability of correspondence). Such is the relation between
believers, homosexual relationship, trans-sexuality and gender change,
relationship between spouses, relationship between parents and child,
grandfather and grandmother and grandchildren, juvenile brothers and
sisters, adoptive parent and adoptee, guardian and foster child, in the
practice of the European Court of Human Rights protected as a right to
respect for private life.* Also, through the interpretation of Article 8 of the
Convention on the Respect of the Right to Family Life, the Court decided
on the circle of persons entering the family, on the right of family members

3 K. Boele-Woelki, The Working Method of the Commission on European Family Law,
u: K. Boele-Woelki, (ed.) Common Core and Better Law in European Family Law,
European Family Law Series, br. 10/2005, str. 31 i dalje.

* M. Draskié, Uskladenost domacdeg prava sa standardima Evropskog suda za ljudska
prava u odnosu na ¢lan 8 Evropske konvencije, available at www.helsinki.org.rs/hrlawy
ers/archives/files/sem3_pred_marija.doc.
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to live together and maintain mutual relations, origin of the child, surrogate
motherhood, abduction of a child, deportation of family members,
individual rights of the child and exercise of parental rights. The best
practice of the European Court of Human Rights in the area of family law
relates to Article 8 of the Convention (the right to respect for family life),
but the decisions related to Article 12 (the right to marry and start a family)
and Article 14 (prohibition of discrimination) are also important. In
addition to the interests of the applicant, the Court draws attention to the
interests of all members of the family, and often refers to the UN
Convention on the Rights of the Child in its decisions, taking into account
the best interests of the child.

Using the principle of a living instrument, sometimes under the
influence of evolutionary interpretation, there is a change in case law
without sufficient valid reasons, so that the theory indicates a constant need
for balance between change and consistency®. Social changes and
development of rights cannot jeopardize legal security and predictability.
The Court has since insisted on its effective and evolutionary interpretation
as a living instrument. An autonomous interpretation of the concepts of the
Convention, i.e. interpretation according to the goal and purpose, irrespe-
ctive of the meaning of national law, in order to ensure the uniform
application of the rules of conventional law. It is necessary to adapt the
interpretation to the current demands to the current social needs. The Court
thus develops the Convention and maintains its actuality. With the
evolutionary interpretation of the Convention, it is possible to maintain the
effectiveness of the European Court's practice with regard to the time when
the Convention was founded, and if it is objected for taking over the role
of the legislator and often creates an inconsistent practice and jeopardizes
legal certainty.

3.2.The court in Luxembourg

The European Court of Justice consists of two courts (European
Court and General Court). The highest judicial institution of the European
Union has the task of providing a single interpretation of primary law and
is a source of law for all member states. Unlike the Strasbourg court, the
Luxembourg court has broad jurisdiction, since it provides protection for
market freedoms. The court's jurisdiction in Strasbourg is subsidiary, and

5 G. Mihelcié, M. Marochini-Zrinski, Utjecaj konvencijskih na¢ela tumacenja na pojedine
gradanskopravne institute (odabrana pitanja), Zbornik radova Pravnog fakulteta u Nis, br.
57/2018, str. 136.
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the court’s jurisdiction in Luxembourg is originated. This means that the
Strasbourg court decides later, when the party loses the dispute in its own
country and exhausts the legal path. In Luxembourg, cases that are not lost
to the party before national courts are dealt with. The outcome of the
dispute in Luxembourg depends on the exercise of subjective rights before
national courts. Both courts have the role of harmonizing family law, and
in addition to certain differences in access to family relationships (e.g.,
only biological and rightful connection or emotional connection between
family members).®

The Court of Justice of the European Union provides an
unconditional priority in the application of primary law and secondary law
over national law, regardless of whether an act of domestic law is passed
before or after the law of the European Union that has a binding character.
Ever since the famous Simmenthal judgment (1978), the Court of Justice
of the European Union states that a national judge must ensure the
application of the law of the European Union and, if necessary, to reject
the contrary provisions of national law, even when they are subsequently
enacted and without the obligation to wait for them to be previously
removed in the prescribed constitutional procedure.

The Treaty on the Functioning of the EU envisages (Article 267)
the previous procedure as a mechanism for equalizing the interpretation
and application of European law. This means that when a question of
interpretation or the validity of a law is put before a national court, it may
at any stage of the proceedings request that the Court of Justice of the
European Union make a decision on it. If such a question is brought before
the court against whose decisions a remedy is not provided, the domestic
court is obliged to always address the EU Court. The procedure of the
previous decision is considered to be the cornerstone of the European legal
order.

Based on that article, the EU Court has already developed a rich
case law in the interpretation and assessment of the validity of European
law. Its judgments and reasoned decisions are mandatory for the national
court, which in the particular case raised the issue, but also for other courts,
which ensures the uniform application of EU law. The Recommendations
for National Courts (2016/C 439/01) contain provisions that apply to all
requests for a prior decision (subject of the request, form and content of
the request, time of making the request, costs) and the provisions applied

5 M.V. Antokolskaia, Family Values and the Harmonisation of Family Law, u: M. Mclean,
J. Eekelaar, (Eds.), Family Law and Family Values Oxford, 2005, str. 303.

142



Best practices in teaching EU law - CABUFAL

to requests requiring a special speed of treatment. Therefore, the national
courts of the Member States that are obliged to apply EU law have the
ability to suspend proceedings in a specific case and ask the EU court to
give a previous ruling on the interpretation of the norm to be applied
(which the Court has not previously declared) or the validity of a norm
which the judges doubt. After the decision of the EU court, the national
court continues the procedure by which the dispute is resolved by perfo-
rming the concrete consequences of the response received. If it is an inte-
rpretation of the norm, the judge can do this alone, but cannot decide on
the validity of the legal norm, because this is the exclusive jurisdiction of
the EU Court.” In the process of Montenegro joining the EU there will be
a need for getting to know not only decisions and standards of EU court
case law, but also rules on cooperation of national courts and the EU court,
and the Montenegrin legislator de lege ferenda will be obliged to apply the
implementing rules for the preliminary procedure under which national
courts will act when addressing the European Court of Justice, in acco-
rdance with Article 267 of the Treaty on the Functioning of the EU. Bea-
ring in mind the provisions of paragraphs 2 and 3 of Article 6 of the EU
Treaty, it may happen that the Strasbourg and Luxembourg courts decide
on the same issue, which resulted in different case law, which has recently
been remedied by the mutual cooperation of these two European courts.

4. REVIEW OF THE ANALYSIS OF THE CURRICULUM
OF THE FACULTY OF LAW MADE BY THE FACULTY
OF LAW OF THE UNIVERSITY OF LJUBLJANA

The last change of the study model at UM kept the Family Law in
the curriculum of basic studies at the Faculty of Law, and introduced a
special course - Child Rights, but as an elective module. The Faculty of
Law of the University of Ljubljana has compiled an analysis of the recently
accredited curriculum of the Faculty of Law of UM, which highlighted a
great improvement in achieving the goal - its "Europeanization” as a
whole. In the part relating to the Family Law there were no recomme-
ndations for changes, except for the comment that the changes already
made in sufficient measure introduce the European element into the
syllabus of this course.

7 T. Petrasevi¢, I. Vuleti¢, Prethodni postupak pred Europskim sudom pravde i njegova

implementacija u hrvatsko procesno pravo, Godisnjak Akademije pravnih znanosti Hrva-
tske, br. 1/2014, str. 144 i dalje.

143



Radoje Kora¢

However, | believe that the presence of the "European™ element in
the syllabus of this course needs to be further strengthened, supplemented
and actualized. The curriculum of the course Family Law should be
supplemented by the analysis of EU and Council of Europe documents and
practices of the European Court of Human Rights and the Court of Justice
of the EU. The relevant provisions of primary European law and certain
acts of secondary EU law, as well as relevant practices, that is, the
standards of the European Court of Human Rights and the Court of Justice
of the EU must find a place in the curriculum of Family Law.

5. APPLICATION OF EXPERIENCE AND RESULTS OF
TRAINING, AND STUDY VISITS WITHIN CABUFAL

It can be noted that guest lecturers from partner institutions did not
make a direct contribution, as part of the training held at the Faculty of
Law, given the importance of the Europeanization in the field of family
law study, since the topics from this branch of law in the trainings were
not covered, which can be said for private law as a whole, except lectures
at the Faculty of Law in Split. Similar case is with study visits where the
author of this text participated and lectures he attended.

However, we should certainly bear in mind the indirect
contribution of both training and study visits within the CABUFAL
project. It is reflected in the exchange of experience between lecturers at
partner institutions and the analysis of best teaching practices. These
experiences will certainly contribute to improving the quality of the
teaching process at the Faculty of Law of UM. In addition, established
cooperation among partner institutions is the basis for the implementation
of future activities.

6. BEST TEACHING PRACTICE
One example of good teaching practice, and in the light of the
Europeanization of the curriculum of Family Law, is the European Family

Law program at the Faculty of Law in Zagreb and the Faculty of Law in
Split.
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7. CURRICULUM SUPPLEMENT

Key challenges in terms of encouraging students to understand
legal concepts, the position of family law of the European Union in the
national legal system and the relationship with other areas of law.

The content supplement of the Family Law program should include
the above-mentioned legal framework of the Council of Europe and the
European Union relating to family relations and the rights of the child,
including the standards of case law of the Strasbourg and Luxembourg
courts.

The aim of such a supplementary curriculum needs to be
understood as the need to know the integrative processes in Europe at the
legal level and to acquire deeper knowledge of family law solutions in
Montenegro and to compare it with the legal solutions and standards of the
Charter of Fundamental Rights of the EU and the European Convention on
Human Rights. After passing the course, the student could differentiate the
meaning and modalities of European family law in the wider and broader
sense and evaluate the advantages and disadvantages that the family law
system in Montenegro shows in comparison with the solutions adopted in
the EU and the Council of Europe.

Course title: FAMILY LAW

Course code | Course status Semester Number of ECTS credits Class load
Compulsory 1 6 4L+1E
Study program: Legal department — basic studies

Prerequisites: None

Course objectives: Introducing students to basic concepts and institutes of Family Law

First and last name of the teacher and teaching assistant: Radoje Kora¢, PhD, Full Professor

Teaching methods: Lectures, exercises, seminar papers, consultations, debate
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COURSE CONTENT

I week

11 week Basic concepts of Family Law. Systematization of Family Law. European
111 week family law - situation and perspectives. ECHR Practice and CJEU.Family
1V week as a legal institution. The right to free parenting Marriage, form of

V week marriage

VI week Material conditions for the validity of marriage. Marital interference Legal
VII week consequences of marriage. Personal rights and freedoms of spouse

VI week Annulment of marriage. Marriage annulment claim Extra-marital union
IX week Divorce. Divorce and marriage annulment procedure Parental rights.

X week Deprivation of parental rights Right of the child. Determination of

X1 week extramarital paternity Adoption. Procedure for adoption

XI11 week Guardianship. Deprivation of legal capacity

X111 week Legal support. Maintenance Property relations of spouses. Division of
X1V week marriage Special court proceedings. Mediation in family relationships.
XV week Finals, Make-up final exam

XVII-XX week

Students’ obligations: Students are required to attend lectures and take both exams

Literature: Kora¢, Radoje, Porodi¢no pravo, Podgorica, 2011

Mladenovi¢, Marko, Porodi¢no pravo — knjiga | i 11, Beograd, 1981

Ponjavié¢, Zoran, Porodi¢no pravo, Beograd, 2014

Draski¢, Marija, Porodi¢no pravo i prava deteta, Beograd, 2014

Kovacek-Stani¢, Gordana, Uporedno porodi¢no pravo, Novi Sad, 2002

Bodiroga-VVukobrat, N. i dr., Europsko obiteljsko pravo, Zagreb, 2013

Carbinnier, J., Droit civil, Tome 2, La famille, I'enfant, le couple, Paris, 2002

Herring, J., Family Law, Pearson Longman, 2011

Scherpe, Jens M., The present and future of European Family Law, vol. IV of European Family
Law, 2016

Examination methods and grades:
Exercises up to 5 points
Seminar paper up to 5 points
Mid-term exam up to 40 points
E (50-59);D (60-69);C (70-79) B (80-89); A (90-100)
Final exam up to 50 points

Comments: none

Grades depend on total number of points

| First and last name of the teacher who prepared information: Prof. dr Radoje Koraé

Learning outcomes. After the student passes this exam he/she will be able to: recognize
the meaning and explain the meaning of the most important family law institutes in the
legal system; single out and explain the basic principles of arranging marital and family
relationships; recognize the meaning and spirit of positive legal solutions to family
relations and the rights of the child; compare national family-legal solutions through
history with the current situation, and compare positive family-legal solutions with
foreign and supranational solutions; explain the most important rights of the child and the
specific nature of the procedures for their protection, and explain the reasons for the
adoption of family-legal regulations and identify the directions of family law develop-
pment; name types of proceedings in family law and recognize their basic meanings and
specificities; recognize and explain the role of the guardianship authority in litigation
from family-legal relationships; get to know different measures for the protection of
children without parental care; learn about specific rules for regulating property relations
in marital, extra-marital and family relations, recognize the types and specifics of the legal
obligation of maintenance.
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Gordana Paovié-Jekni¢”

FINANCIAL LAW AND TAX LAW OF THE EUROPEAN UNION
IN THE MONTENEGRIN EDUCATION AND LEGAL SYSTEM

1. INTRODUCTION

Most authors today believe that the European Union is a unique,
supranational, international organization sui generis. Unlike other interna-
tional organizations, the European Union has Member States' sovereignty,
its own budget revenues, makes legal regulations mandatory for member
states and can conclude contracts with third countries. Also, the budgets of
other international organizations finance their administrative costs while
the EU budget reallocates over 90% of the funds to member states. Because
of this, the budget of the European Union as an instrument for financing
EU expenditures and budget revenues has a special place in the European
Union's financial and legal system, that is, of its present and future member
states. !

Principles of legality, autonomy of acquis communautaire, supre-
macy, subsidiarity, proportionality and solidarity are the basic principles
applied in the European Union.

The principle of legality implies a rule that the European Union is
based on the right, with the possibility of EU institutions, Member States
and individuals to initiate proceedings before the European Court of
Justice with a view to reviewing any illegal act. The principle of autonomy
of acquis communautaire means that Acquis Communautaire, i.e. Europe-
an regulations, will apply equally throughout the European Union. The
principle of supremacy is reflected in the fact that, in the event of a conflict
between the law of the European Union and the national law of the
Member States, the provisions of the law of the European Union have the
advantage. In carrying out its duties and competences, the Union may act
only if the objectives of the established activities can not be achieved by
the measures of the Member States, which makes the content of the
principle of subsidiarity. The principle of proportionality means that the

* Gordana Paovic Jeknic, PhD, is a Full Professor at The Faculty of Law of the University
of Montenegro.

1See: M. Prokopijevi¢, Evropska unija, Sluzbeni glasnik, Beograd 2008. S. Stojanovié,
BudZet Evropske unije, Finansije 1-6/2006. Beograd, D.Djuri¢, Koheziona politika i pre-
tpristupna podrska Evropske unije, FOSI, Podgorica, 2009.
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measures or means used by the European Union must be proportionate to
the aim and the principle of solidarity requires the Member States to work
together in order to develop political solidarity, etc.?

Montenegro's European integrations imply integration from an
economic, legal and political point of view, with particular emphasis on
strengthening the internal EU policy, in which the tax and budget systems
play a special role. For this reason, when adopting the new curriculum at
the Faculty of Law of the University of Montenegro, a special place within
the framework of Basic studies belongs to course Financial Law, and in
Master’s studies Tax Law which, in accordance with the process of Monte-
negro's accession to the European Union, has been supplemented with
topics of tax and budget law of the European Union.

Specifically, courses Financial Law and Tax Law in Basic and
Master’s studies are now conceived in a way which allows students of the
Faculty of Law first get acquainted with the basic institutes in the field of
tax and budget law of Montenegro and contemporary Western European
countries and then acquire knowledge in the field of European Union law,
starting from harmonization in the area of indirect and direct taxes, positive
and negative tax integrations (EU Treaty, directives, European Court of
Justice practice) and to the budget of the European Union (drafting
procedure, issuing, executing and controlling EU budgets, principles and
the European Court of Auditors).

Bearing this in mind, and in the context of achieving the goals set
by the CABUFAL project, this analysis has several important elements:

1. An overview of the curriculum analysis of the Faculty of Law of
the University of Montenegro, which is part of the CABUFAL project
made by the Faculty of Law of the University of Ljubljana, in the part
related to course Financial Law in Basic studies.

2. Application of experience and training results and study visits
within CABUFAL.

3. Key challenges in the part of changes of the content of courses
Financial Law and Tax Law (EU Tax and Budget Law), as well as in the
incentive plan for students to understand key legal concepts, the position
of EU Tax and Budget Law in the national legal system and relation with
other branches of the law.

4. Contributions of "Europeanization" of teaching in courses
Financial Law and Tax Law (Tax and Budget Law of the EU), with the

2See: G.Djurovié, Evropska Unija i Crna Gora, Univerzitet Crne Gore-Ekonomski faku-
Itet, Podgorica 2012.
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introduction of modern teaching methods and practice, which is the result
of CABUFAL activities.

2. REVIEW OF THE ANALYSIS OF THE CURRICULUM
BY THE FACULTY OF LAW, UNIVERSITY OF
LJUBLJANA

The Faculty of Law of the University of Ljubljana under the
CABUFAL project has carried out an analysis of the curriculum of the
Faculty of Law of the University of Montenegro, as well as an analysis of
the content of course Financial Law studied within Basic (bachelor)
studies. In this analysis, it is particularly emphasized that course Financial
Law deals with taxes and budget management, which is already a
"European element". It should be noted in this connection that this is a kind
of confirmation of the fact that the subject matter of Financial Law is
largely compatible with the same or similar courses at European unive-
rsities because it deals with the most important public finance institutions:
tax and budget in a modern and European way. Thus, students of the
Faculty of Law in a comprehensive and systematic way are already stu-
dying the most important institutes of tax and budget law of Montenegro
and contemporary Western European countries in Basic studies.

Considering the further improvement of course Financial Law, and
having regard to the recommendations and suggestions of the Faculty of
Law of the University of Ljubljana about the need to introduce teaching
units from the field of European Union law into the curriculum of the
Faculty of Law of UM, a great opportunity arose regarding supplementing
and concretizing the curriculum of course Financial Law with topics from
EU Tax and Budget Law such as: harmonization in the field of direct and
indirect tax, tax cooperation, positive integration in the field of tax (EU
Treaty, directives), negative integration in the field of tax (European Court
of Justice practice), eliminating double taxation. Furthermore, The
European Union budget structure, process of drafting and adopting the
budget of the European Union (from the European Commission to the
Council of the European Union and the European Parliament), concluding
with the budget execution and budgetary control in the European Union
(Finance controllers and the European Court of Auditors).

Also, bearing in mind the name of the course, the professors of the
Faculty of Law of the University of Ljubljana suggest that new teaching
units be added relating to: the common financial services market and ha-
rmonization process, new initiatives and legislation about financial servi-
ces of the EU, with discussion of roles and duties of banks. Bearing in mind
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the above-mentioned suggestions, we should note that in the theory of
finance, finances are divided into finances in the narrower and broader
sense. Finances in the narrow sense include public finances and imply the
financial activity of the state, i.e. financial economy, aimed at collecting
monetary means to finance public expenditures. Finances in the wider
sense include public finances of the state, business finances (individual
entrepreneurs and companies) and monetary finances (Central Banks,
Business Banks and Insurance Companies).® Taking all this into account
and accepting the Roman-German legal theory and practice, Tax and
Budget Law is studied at the Faculty of Law of the University of
Montenegro within the framework of the single course Financial Law. On
the other hand, we take into account the real needs and European path of
Montenegro, in order to consider and add in a timely manner the above
mentioned proposals and content in the area of monetary finance and EU
finances.

Finally, while respecting the proposal to introduce additional
foreign literature provided by the professors of the Faculty of Law of the
University of Ljubljana, in addition to the domestic authors, foreign
authors should also be included especially in the part of EU law.

3. APPLICATION OF EXPERIENCES AND RESULTS OF
TRAINING AND STUDY VISITS WITHIN CABUFAL

During the course of the CABUFAL project in lectures, workshops
and study visits, we had the opportunity to get acquainted with the
experiences and good practice at partner universities in the region and
Europe (London, Saarbrucken, Ljubljana, Zagreb, Split, Skopje). The main
goal was the transfer of knowledge and experience, as well as the
improvement of teaching and educational programs at the Faculty of Law
of the University of Montenegro. What has been a special contribution to
this project is the need for a greater degree of ,,Europeanization” of the
curriculum of a large number of courses at the Faculty of Law, so that the
entire teaching and education process or curriculum at the Faculty of Law
of the University of Montenegro would be compatible with the curriculum
and educational methods of faculties from European universities. Although
there were no lecturers specialized in tax and budget, i.e. topics were not
related to Financial Law and Tax in the lectures of professors from partner
universities who were guest lecturers at the Faculty of Law in Podgorica,

3 D. Popovic, Nauka o porezima i poresko pravo, COLPI Budimpesta i Savremena
administracija, Beograd 1997, str.1
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yet all of that what was heard and seen in formal and informal meetings
and analyzes, influenced the content of these courses be seen in a different
and European way. As a result, we have proposed changes and
improvements to the curriculum of course Financial Law, with teaching
units dealing with tax and budget law of the European Union.

Also, in order to monitor contemporary tendencies in the field of
higher education, raising the overall level of education and quality of
teaching at the Faculty of Law of the University of Montenegro, through
numerous presentations and dialogues of professors and associates of the
Faculty of Law with professors from partner universities, the significance
and need for introducing practical classes is clearly indicated, enabling
students to get to know each other and gain practical knowledge and
experience on individual legal institutes during their study.

Finally, the privilege we had by listening to well-respected
professors from partner universities and well-organized study visits were
precious for future scientific research and pedagogical activities at the
Faculty of Law, which, in the years to come, should monitor more and
apply the tendencies and standards in the field of European higher
education.

4. FINANCIAL LAW AND TAX LAW OF THE EUROPEAN
UNION AT THE FACULTY OF LAW OF THE
UNIVERSITY OF MONTENEGRO - CURRENT STATE
AND CHALLENGES

As already mentioned, in basic studies at the Faculty of Law of the
University of Montenegro within course Financial Law, students study
basic public finance institutions: taxes, public revenues, public expenditu-
res and budget. More specifically, the new accredited curriculum at the
Faculty of Law foresees that all students in basic studies in course Fina-
ncial Law acquire knowledge on basic issues in the field of tax and debts,
including other public revenues (contributions, fees and public loan) as
well as public expenditures. In this way, students have the ability to unde-
rstand public revenues or taxes as the most important income of
contemporary states starting from the concept of tax, tax justification, tax
terminology and tax principles, through effects and tax purposes, tax
evasion to tax division and double taxation.

Furthermore, in the second part of course Financial Law students
are given the opportunity to analyze the public loan (general features of
public loan, differences between private and public loan, public loan
techniques, conversion and consolidation and debt ceiling) as well as
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public expenditures of Montenegro and modern states (division of public
expenditures, structure and causes of the increase of public expenditures,
etc.). A special place in this part of the course is budget and budget law, so
students first get acquainted with the basic characteristics of the budget
and budget law, drafting process, adopting and executing the budget,
controlling budget resources and budget principles (Montenegro and
comparative experiences).

Accepting the suggestion given in the analysis of the course in
Basic Studies at the Faculty of Law of the University of Montenegro, by
the Faculty of Law of the University of Ljubljana, which would emphasize
the "European elements”, the curriculum of course Financial Law should
be supplemented and specified, particularly emphasizing teaching units
first in the field of EU budget. In this way the necessary Europeanization
would be achieved in one part of this course, and all students of basic
studies at the Faculty of Law would acquire the necessary knowledge of
the most important budget issues and EU budget law. From budget
revenues and expenditures, drafting process and adopting the budget of the
European Union (from the European Commission to the Council of the
European Union and the European Parliament), concluding with budget
execution and budget control in the European Union (Financial Controllers
as a type of internal-financial and preventive control of spending of EU
funds) and the European Court of Auditors, which many call a ,,monetary
consciousness of Europe” etc.

On the other hand, the Faculty of Law of the University of
Montenegro, following the European trends in the field of higher education
and reforming its curriculum, introduced course Tax Law (Business Law)
in Master’s studies. The aim is that at the end of this course, students who
have chosen this orientation will be able to understand and discuss the most
important elements of the Tax Law of Montenegro and Tax Law of the
European Union, particularly in the area of harmonization in the field of
indirect and direct taxes and to know the practice European Court of
Justice. Thus, the course Tax Law is how conceived in such a way that
students first get acquainted with the Tax Law as part of the legal system,
to accept the principles of Tax Law derived from the Constitutional
Principle of the Rule of Law. Also, to analyze tax procedure and tax-legal
relationship from tax liability to tax collection, parties in tax-legal relation-
nship, and especially tax-property relationship, tax-legal relationship and
conflict of tax laws.

Furthermore, students should learn to differentiate certain types of
taxes (property tax, income tax, consumption tax, etc.) within the tax
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system of Montenegro and modern states, and most importantly to get
acquainted with the most important issues of EU Tax Law such as
harmonization in the area of indirect and direct taxes, harmonization in the
field of tax cooperation, positive integration in taxation (EU Treaty,
directives), negative integration in the area of taxation (European Court of
Justice practice), elimination of double taxation, as well as to know the
practice of the European Court of Justice and the European Court of
Auditors in the area of taxation and execution of EU budget.

Great contribution and objective result of the CABUFAL project is
the need for a re-examination of the curriculum at the Faculty of Law UM
(basic studies), i.e. the need for such a conceived course in Master’s
studies. Although in the lectures of professors from partner universities
who attended the Faculty of Law in Podgorica and study visits there were
no topics related to Financial Law and Tax Law, yet all that was heard and
seen within formal and informal meetings and analyzes influenced a
different and European way of looking at the contents of these courses.
The validity of this opinion is confirmed by the firm determination of
Montenegro to be the next member of a large European family and to bring
its legal system into line with the law of the European Union. Specifically,
the mentioned teaching units related to EU tax law (harmonization in the
field of indirect and indirect taxes, harmonization in the field of tax
cooperation, positive tax integration (EU Treaty, directives), negative
integration in the area of taxation (European Court of Justice practice),
elimination of double taxation, etc.) should be rightly transferred from
Master's studies to Basic studies. This will enable all students of the
Faculty of Law (and not just those who have chosen the master's degree
program - Business Law) to acquire basic knowledge of the Tax and
Budget Law of the European Union, within course Financial Law.

Finally, the Master’s studies could keep a course that would be
concerned with teaching units relating to individual types of tax, tax
administration and tax procedures, strengthened by high quality practice in
the state bodies (Montenegrin Customs Administration and Tax
Administration of Montenegro with which we have a successful long-term
cooperation and positive student reactions).
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Course name: Financial Law
Course code Course status Semester Number of ECTS credits Class load
Compulsory [\ 6 41 +1

Study program: Academic basic study program of the Faculty of Law (studies last 6 semesters,
180 ECTS credits)

Prerequisites: None

Course objectives: At the end of this course, students should be able to: define and understand
the basic institutions of Financial Law, i.e. the basic elements of tax and budget law (Montenegro
and comparative experiences), know the system of public revenues and the structure of public
expenditures, explain basic tax issues: from tax terminology, goals, tax effects and tax principles
to general tax classification, tax evasion and double taxation, know public loan as well as budget
and budget law: the process of drafting, passing and executing budgets as well as budget control,
understand European Union tax and budget law: harmonization in the field of direct and indirect
taxes, positive tax integration (EU Treaty, directives), negative tax integration (European Court
of Justice), as well as the EU budget, budget revenues and expenditures, adoption, execution and
control of the execution of the budget of the European Union etc.

First and last name of the teacher and teaching assistant: Gordana Paovi¢-Jekni¢, PhD, Full
Professor

Teaching methods: Teaching methods include lectures given by teachers and experts, practice
in government bodies, exercises, discussions and research, seminar papers, as well as individual
tasks and activities.

Practical class: It is performed in the part of classes planned for lectures (10 hours) and in
exercises (15 hours) and includes: lectures by guest lecturers and experts, stay and practice in
the Tax Administration, Customs Administration, State Audit Institution, Parliament of
Montenegro and Ministry of Finance, as well as an analysis of the most important elements of
tax and budget law of the European Union.

COURSE CONTENT
| week Public finance and financial law, characteristics of financial economy, local
11 week finance, public revenues, historical development, distribution of public revenues,
11 week tax concepts, tax terminology Taxation principles, taxation effects, taxation
IV week objectives, tax evasion, tax classification, double taxation, other public revenues
V week Practical classes - practice in government bodies - guest lecture by a tax expert |
VI week mid-term exam, Tax law of the EU, harmonization in the field of direct and
VII week indirect taxes, harmonization in the field of tax cooperation, conflict of tax laws,
VI week elimination of double taxation Positive integration in the field of taxation (EU
IX week Treaty, directive), negative tax integration (European Court of Justice practice).
Practical class - practice in government bodies Make-up | mid-term exam;
X week Public loan, public loan technique, debt limits, public expenditures, causes of
X1 week rising public expenditure, distribution of public expenditures, structure of public
expenditures. Budget and budget law, historical development of budget, budget
XI1I week principles (static and dynamic) The process of drafting, passing, executing and
controlling the execution of budget (Montenegro and comparative experiences)
X1 week Practical classes (analysis of practical examples in the area of budget and budget
law - budget in government bodies - lecture by experts on budget issues) Budget
X1V week and budget law of the European Union, difference between the budget of the
European Union and national budgets, notion of financial perspective, budget
XV week principles. The process of drafting, adopting and executing the EU budget (from
the European Commission to the Council of the European Union and the
XVI-XIX European Parliament). Structure of the EU budget (EU budget revenues), budget
expenditures. Budget control in the European Union, financial controllers,
European Court of Auditors, European Parliament Final exam - Make-up final
exam

Student workload
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Weekly In semester
6 credits x 40/30 =8 Lectures and final exam: (8 hours) X 16 = 128 hours
hours Necessary preparations before the beginning of the semester
Structure: (administration, enrollment, verification): 2 x (8 hours)= 16 hours
4 hours of lectures Total course workload 6x30 = 180 hours
1 hour of exercises Supplementary work for preparing and taking the make-up exam:
3 hours of individual from 0 to 30 hours Workload structure
work 128 hours (teaching) + 16 sati (preparation) + 30 hours
(supplementary work)

Students’ obligations: Students are required to attend lectures, go to practice, participate in
debates and creation of tests. Students who prepare seminar papers they present them in front
of others, while others participate in debates after the presentation of their papers.

Literature:

Basic: D. Aleksi¢- G. Paovi¢ Jekni¢, Finansije i finansijsko pravo, Univerzitet Crne Gore, Pravni
fakultet, Podgorica 2001.; D. Popovi¢, Poresko pravo, Univerzitet u Beogradu, Pravni fakultet,
Beograd 2015; G. Paovi¢ -Jekni¢, BudZetsko pravo, Univerzitet Crne Gore, Pravni fakultet
Podgorica 2007.; G. Ili¢ Popov, Poresko pravo Evropske unije, SluZbeni glasnik, Beograd 2004.;
J. Simovié —H.Simovi¢, Fiskalni sustav i fiskalna politika EU, Sveudilidte u Zagrebu, Pravni
fakultet 2006.; S. Stojanovi¢, Finansiranje Evropske unije, Sluzbeni glasnik Beograd 2008.;
M.Helminem, EU Tax Law- direct taxation2018, IBFD, October 2018,

Additional: D. Popovi¢, Nauka o porezima i poresko pravo, Univerzitet u Beogradu, 2007; G.
Paovi¢ -Jekni¢, BudZetska kontrola, Univerzitet Crne Gore, Podgorica 2000.; Gianni de Luca,
Diritto tributario, Ed.Simone, Napoli 2002.; B. Jel¢i¢ i grupa autora, FInansijsko pravo i
finansijska znanost, Narodne novine, Zagreb 2002. ; G. Burovi¢, Evropska Unija i Crna Gora,
Univerzitet Crne Gore, Ekonomski fakultet 2012.; D. Puri¢, Koheziona politika i pretpristupna
podrska Evropske Unije, FOSI, Podgorica 2009.; M. Prokopijevi¢, Evropska Unija, Sluzbeni
glasnik, Beograd 2008.; Mattehias Haentyens-Pierre de Gioia-Carabellese, European banking
and Financial law, Routledge 2015.

Forms of assessment and grades:

I mid-term exam up to 50 points (a student taking the make-up mid-term exam cannot keep the
points he/she got on the regular exam)

Final exam up to 40 points

Seminar paper and practical classes up to 10 points

Name of the teacher who provided the information: Gordana Paovi¢-Jekni¢, PhD, Full
Professor

Note: All additional information can be obtained in class, exercises, consultations or
WWW.pravni.ucg.ac.me
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Aneta Spai¢”

INTERNATIONAL BUSINESS LAW IN THE MONTENEGRIN
EDUCATION AND LEGAL SYSTEM

1. INTRODUCTION - SUBJECT ANALYSIS AND OBJECTIVES

The European integration process of Montenegro, with the implied
harmonization of Montenegrin with respect to European law, effectively
started in 2010, by signing the Stabilization and Association Agreement
between the EU, its member states and Montenegro (hereinafter: the
Agreement).! With this document, Montenegro committed itself to the ha-
rmonization of its legislation, stances and policies in all areas of coope-
ration, in accordance with the principles of the rule of law, human rights
and civil liberties. In particular, Article 72 of Chapter VI - Harmonization
of legislation, enforcement of laws and competition rules, Montenegro co-
mmitted itself to the process of harmonization of the existing legislation in
Montenegro with the legislation of the Community?.

Thus, Montenegro's full membership in the EU implies not only the
harmonization of legislation and its effective implementation, but also the
generation of awareness of duty to respect the "rights and obligations of
citizens and institutions inherent in European space"3. National policies,
institutes, emerging from European space, increasingly represent the kno-
wledge and skills needed for wider regional or European markets, and as
such must be placed in the area of higher education. The Faculty of Law,
as the most important higher education institution in every society, must
essentially show optimal ways of acquiring competitive abilities and stu-
dents of the Faculty of Law, who will, from the positions of law graduates

* Aneta Spaic, PhD, is an Associate Professor at Faculty of law University of Monte-
negro.

! Montenegro signed the 2007 Agreement. However, the Agreement became binding
when all EU Member States signed it - 1 May 2010.

2 This alignment of the existing and future law with legal regulations - the acquis, is being
implemented in several phases in the areas of finance, justice, freedom, security, trade,
and education.

3 Syllabus of the Faculty of Law of the University of Zagreb available at: https://www.pr
avo.unizg.hr/EJP/euwto, https://www.pravo.unizg.hr/EJP/studiji__studies/pravo_eu_pr
ed_sudovima
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- judges, prosecutors, notaries and other legal positions, need it in the
European market which requires knowledge of the acquis.

Also, in accordance with the goals stated in Chapter 26 — referring
to Education and Culture, Montenegro includes in its national territory an
EU education policy segment, education and training in line with new EU
market requirements, creating high quality education, improving student
competencies based on practical knowledge, improvement of educational
infrastructure, professional knowledge, competencies of teachers, as well
as developing a system for monitoring and improving the quality of edu-
cation®.

Although the reform and accreditation process were completed in
2017, it did not adequately respond to the needs for the europeanization of
the curriculum of particular courses. The change of the curriculum, which
means the incorporation of EU elements into the syllabi, imposed itself as
a specific goal of CABUFAL. In addition, the acquisition of adequate skills
and knowledge of course teachers and students are additional reasons that
have determined that the Faculty of Law of the University of Montenegro
(hereinafter: FL) approaches the overall process of europeanization of the
curriculum®. CABUFAL's project task of preparing and producing this pu-
blication implied:

e CABUFAL analysis of the subject matter of the curriculum of the
basic studies of the Law Faculty of the University of Montenegro
according to the predefined dynamics and phases. The same
analysis was originally created by the Faculty of Law at the Uni-
versity of Ljubljana, redacted-supplemented by consortium insti-
tutions, and finally, through the Proposals for changes of individual
syllabi it was concretized.

* Presentation of comparative practices and contents in which different

components of International Business Law are studied.

4 Chapter 26 — Education and culture was temporarily opened and closed on 15 April 2013
available at: https://www.eu.me/mn/26/item/71-poglavlje-26-obrazovanje-i-kultura

5 This procedure started with the initial review of the current - reformed syllabi, and will
end with their modification through the best practices of studying EU law, up to 30 ECTS
credits.
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2. REVIEW OF THE INDIVIDUAL ANALYSIS OF THE
SYLLABUS OF INTERNATIONAL BUSINESS LAW
SUGGESTED BY THE COURSE TEACHER

The CABUFAL project which provided for Europeanization of the
curriculum of the Faculty of Law of the UM started with individual ana-
lysis of each of the courses in basic studies, which, at the beginning of the
project, was suggesting different instruments and ways of approaching
syllabi of comparative systems®. The process of introducing EU elements
is manifested not only through the changed name of the teaching unit, but
through the change of the content of the study material. The revised tea-
ching unit shown through its title could be added to the existing or treated
as an independent one, so some of the proposed changes related to: legal
regulation of international business operations with EU business regula-
tions through founding contracts and basic principles: freedom of move-
ment of goods, services and capital, people; international organization as a
subject of International Business Law’ - supplemented with the EU as a
special actor of international business; WTO as a subject of PIL, an inte-
rnational company supplemented with the process of founding an EU
company; cross-border connections; the right of investment with special
consideration of the new generation agreement, resulting disputes, the right
of competition, with special amendments to the relevant EU regulations
(Agreements, Regulations, Decisions), Arbitration Law.

According to the evaluation of external evaluators - a consortium
of partners, the proposed structure of International Business Law is
extensively set up, and requires a reduction of the subject matter covered
by teaching units.

® Teachers suggested that the process of Europeanisation be implemented through four si-
gnificant segments: 1) Changing the structure of the existing teaching units; 2) Introdu-
ction of new teaching units; 3) Establishing additional bibliographic compulsory and opti-
onal titles; 4) Supplementation of objectives, outcomes, content and comparability of co-
urses.

" The course name both regionally and globally can vary - International Business Law,
International Trade Law or International Business Transactions Law.
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3. INTERNATIONAL BUSINESS LAW AT THE FACULTY
OF LAW OF THE UNIVERSITY OF MONTENEGRO -
CURRENT STATE AND CHALLENGES

International Business Law (hereinafter: IBL) was first found in the
curriculum of the Faculty of Law, accredited by all faculty units of the
University of Montenegro, in June 2017. Thus, the IBL course is in VI
semester, with a load of 6 ECTS credits - 4+ 1. In other words, no law
alumnus of the Faculty of Law was exposed to the content of the course,
which is for the first time classified in the syllabus of the curriculum for
the third year of basic studies, in the module for Private Law. Accredited -
current syllabus for the course in basic studies, IBL is designed according
to the traditional regional model of all textbooks and teachers in the
countries of the region, and can be divided into two parts: Standard
(traditional) and fluctuating segment of the syllabus.

The common denominator of the content of all the considered
syllabi - the traditional part - implies the examination of the overall legal
framework relating to the conventional law of both global and commercial
law and the EU legal framework in which business transactions take place
between business entities. Also, the common denominator includes the fo-
Ilowing topics: New Lex mercatoria, harmonization of EU Contract Law,
international organizations (of geenral importance, financial organization,
important to the World Bank Group, regional economic integrations), state
(de iure imperii and de iure negotii), companies (national, foreign legal
entities, transnational companies), World Trade Organization (WTO),
agreement on the establishment of a multilateral trade organization, GATT
and WTO relationship, other multilateral trade agreements, dispute
resolution in WTO, international trade contracts, contract on international
sales of goods - CISG, following contracts for international sale, financial
leasing, factoring and franchising.

The second part of the syllabus refers to teaching units that
represent the prelude of independent legal disciplines such as: Law of
Investments (International Investment Law with special reference to
ICSID and Investment Arbitration, role of ECJ - Achmea and other EU ca-
ses), International Arbitration Law, Competition law. All three units are in
the accredited syllabus of the Faculty of Law - the second cycle of studies
— master’s studies. This concept of International Business Law enables
students in basic studies to acquire basic knowledge of special disciplines
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that will be studied in detail in master’s studies®, within the framework of
International Business Law.

4. APPLICATION OF CABUFAL EXPERIENCES - FURTHER
EUROPEANIZATION OF THE CURRICULUM IN THE
FIELD OF INTERNATIONAL BUSINESS LAW

Europeanization of the curriculum involves not only the introduction
of EU elements - teaching units in the syllabi of traditional legal disci-
plines, but also in the placement of the best scientific methods of studying
them. CABUFAL experience in the observation of syllabi and methodo-
logical tools relevant to EU law faculties have been of great use in the
creation of the final Proposal for the change of the current silabus.
CABUFAL has made the process of Europeanization of the curriculum
effective, purposeful and desirable through two components of activities -
1) training, and 2) study visits with bilateral teacher consultations.

1) The Faculty of Law of the University of Montenegro, through the
CABUFAL project, implemented-hosted twelve lecturers who
trained the academic staff of the Faculty of Law on various topics
with a focus on EU elements®. Although none of the guests were
originally hired in the International Business Law course, some of
the lectures largely responded to the content of individual teaching
units, thus facilitating the selection of topics and material selection.

2) The second component of CABUFAL included study visits with
teacher consultations. In this regard, the visits and observations of
the syllabus to Europa Institute of the University of Saarland, the
lustinianus Primus Law Faculty in Skopje, the Faculty of Law at

8 The beginning of the study of this subject matter in many ways implies previously ado-
pted elements of EU law (sources, competences).

9 Regent University (Mireille Hebing, Neven Andjelic, Yossi Mekelberg), Faculty of
Law, University of Ljubljana (Prof. dr Vasilka Sancin, Dr Masa Kovic Dine), lustinianus
Primus Faculty of Law (Karolina Ristova AAsterud, Jadranka Dabovic Anastayovska),
Faculty of Law, University of Split (Petar Baci¢, Arsen Baci¢)

Faculty of Law, University of Zagreb (Mihovil Skarica, Ksenija Grubisi¢, Marko Juric).
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the University of Split'®, Faculty of Law of the University of
Ljubljanal, Faculty of Law of the University of Zagreb.!2
3) Also important for identifying and selecting the subject matter are
the syllabi of law faculties that are not directly considered through
the project: Syllabi of the Faculty of Law of the University of
Belgrade®®, Faculty of Law of the University of Rijeka'4, and the
syllabus of the Faculty of Law of the University of Maastricht®®.
In addition to the Proposal of the Supplementary Literature by
Nicola de Luca, the Basics of European Company Law, the consortium
report suggested the division of the subject matter of International
Business Law into three components: Vienna Convention on Contracts on
International Sale of Goods, Investment Law as well as WTO Law. This
structure of the content of the course of International Business Law is
partly conditioned by other courses and their thematic / teaching content.
In that sense, initially included teaching units within the scope of
International Business Law, relating to the Arbitration Law and the Law
of Competition, according to the consortium reports, were to be excluded
from the contents of the course of International Business Law. Namely,
their subsequent treatment through independent legal discipline has
resulted in their substitution through units that are not processed within the
framework of the syllabus, which is the field of Investment Law.
In addition to the usual traditional PIL units, which include: World
Trade Organization (WTO), Agreement on the Establishment of a
Multilateral Trade Organization, Basic Principles, Relationship between
GATT and WTO, other multilateral trade agreements, WTO Dispute
Resolution, the EU Foreign Trade Policy, and WTO-EU relationship,

©Faculty of Law, University of Split, available at: http://www.pravst.unist.hr/
kolegiji.php?p=153

“Faculty of Law of the University of Ljubljana, available at: http://www.pf.uni-
lj.si/media/ucni.nacrt.mednarodno.gospodarsko.pravo.b2.2018.pdf

25yllabus of the Faculty of Law, University of Zagreb, available at: https://www.pravo.
unizg.hr/EJP/euwto,
https://www.pravo.unizg.hr/EJP/studiji__studies/pravo_eu_pred_sudovima
Bhttp://www.ius.bg.ac.rs/Studije/SilabusiPF2013.pdf?foclid=IwAR2JL908tyKenkMx
MfkaVpVpyK073DJW2ZsYb5jhVeodaPNargUABO7UTF

YFaculty of Law, University of Rijeka, available at: https://pravri.uniri.hr/files/
studiji/FPTD/opispredmetafptd.pdf

BFaculty of Law, University of Maastricht, available at: https://www.pravo.unizg.
hr/EJP/studiji__studies/pravo_eu_pred_sudovima,
https://www.rug.nl/rechten/education/international-programmes/lim/eu-trade-law
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degree of integration of EU policy in relation to the level of integration
that WTO achieves is a significant segment of the proposed syllabus. *°
Special focus of the revised PIL syllabus is on EU Investment Law.
The need for Investment Law as an important segment of the International
Business Law syllabus came from not only the suggestion of a consortium
of partners, but also from several additional arguments: 1) Significance of
the rights of investment in the EU legal and economic space!’, 2) Signifi-
cance of the study of investment rights for Montenegro, 3) Lack of another
course in the FL curriculum that deals with investment issues in all study
cycles. The fact that neither the International nor the EU Investment Law
is being studied at any level of the study has significantly determined that
five teaching units of this course are dedicated to this topic.
The focus of the syllabus on the issue of trade in the EU Common
Commercial Policy*® is imposed by the fact that the Lisbon Treaty'® tra-
nsferred the competence of member states to the Union, and thus increased
the capacity and position of the Union to efficiently and effectively create
a coherent regulatory regime for foreign investments?°. The EU Common

16 While European law prohibits customs between Member States, the WTO implies the
application of the principle of the most privileged nation and seeks to gradually reduce
customs duties. See more from the sy labus of the Faculty of Law of the University of Za-
greb, available at: Syllabus Faculty of Law, University of Zagreb, available at: https://
WWWw.pravo.unizg.hr/EJP/euwto, https://www.pravo.unizg.hr/EJP/studiji__ studies/pra
vo_eu_pred_sudovima. Also see: Commission v Italy EU: C: 1969: 29, br. 24/68, Hu-
mblot v Directeur des Services Fiscaux EU: C: 1985: 185, No. 112/84, Commission v
United Kingdom, EU: C: 1983: 202, 170/78

17 The European Union is one of the three major international actors in international trade.
With a 3457 billion euro exchange rate, the EU has achieved the most trade in the world
in 2018. Statistics of the world’s global trading opportunities, viewed through the
parameters of imports and exports, includes a detailed analysis of the European Union
both in the world market and in relation to the trade operations of EU Member States. For
more information, see https://ec.europa.eu/eurostat/statistics-explained/index.php?title=
International_trade_in_goods/en: "The trade in the EU-28 group of goods accounts for
approximately 15% of world trade in goods. The value of international trade in goods is
significantly higher than the value of international trade in services (approximately three
times), which is a consequence of the nature of some services that make it difficult to pro-
vide them across borders. "
Bnttps://ec.europa.eu/eurostat/statistics-explained/index.php?title=International _trade_
in_goods/hr

19 The Treaty on the European Union, Article 3, as well as the Treaty on the Functioning
of the European Union, Chapter 11, which regulates the field of the Common Commercial
Policy.

20 Ciric A., Cvetkovic N., Karakteristike pravnog rezima stranih direktnih investicija u
pravu EU, Zbornik radova Pravnog fakulteta u Nisu, (Broj 68, Godina LI11, 2014, str.680-
681.
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Commercial Policy came from the Lisbon Treaty, Regulation on the Esta-
blishment of a Transitional Regime for Bilateral Investment Agreements
between Member States and Third States?!, and the judgment of the
European Court of Justice also required re-examination, as well as the
confirmation of the supremacy of communal law in relation to the regime
of foreign investments established by bilateral investment agreements.

The exclusive jurisdiction in the field of Common Commercial
Policy specifies that the Union contributes to the gradual abolition of
restrictions in international trade by the Common Commercial Policy, in
line with the development of world trade??, and a customs union which
involves trade in goods and includes the prohibition of import and export
duties between Member States?® and the introduction of a special joint
customs tariffs for all third countries?,

In the particular focus of this course is the topic of BITs as
instruments for the protection of foreign investments, which allows
investors to protect themselves from the host country. BITs as international
treaties have opened up the issue of the relationship of European Union
law and international law, especially considering it through arbitration
decisions, which gave priority to international law, thus problematizing the
supremacy of EU law and its autonomous character. The interpretation of
BITs is in the jurisdiction of the Court of Justice, so their validity - as a

2L The Regulation provides a balance between the need for the EU to achieve the effective
protection of its investors and a sufficient regulatory space for implementing the
appropriate policy.

22 Article 206 CHAPTER 1. Common Commercial Policy.

2 Article 28 of the EU Treaty on the Functioning of the EU. Common commercial policy
is based on unified principles, in particular with respect to "customs tariff changes,
customs and trade agreements on trade in goods and services and commercial aspects of
intellectual property, direct foreign investment and achievement of uniformity of libera-
lization measures, export policy and measures for the protection of trade such as those
undertaken in the event of dumping or subsidies."”

24 Article 207 Treaty on the Functioning of the EU: Common Commercial Policy shall be
guided in the context of the principles and objectives of the Union's external action.
Adoption of measures for the implementation of the common commercial policy is within
the competence of the European Parliament and the Council. The role of the Commission
and the Council in the negotiation process, and ensuring the consistency of the agreement
with the Union's policy, in accordance with Union's rules. The theme of these units is the
trade in services and commercial aspects of intellectual property as well as direct foreign
investments, the Council decides unanimously if those agreements contain provisions
requiring unanimity in the adoption of internal rules.
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source of law - must be assessed in accordance with EU law, in accordance
with the fundamental principles of the EU.?®

Applying and introducing the internationally recognized textbook
for International Business Law Folsom, R.H., Gordon, M. W., Spagnole,
J. A., International Business Transactions, WestLaw?® - will substantially
respond to the legally established requirement for practical teaching. This
textbook on each of the teaching and sub-topics is a legal problem - a
concrete ad acta course and a case study that are analyzed as an important
segment of the study of the subject matter.

INFORMATION FOR STUDENTS AND SYLLABUS

Course title: International Business Law
Course code Course status  [Semester Number of ECTS credits Class load
Compulsory VI 6 4+1

Study program : Academic basic studies of the FACULTY OF LAW, legal department - PODGORICA,
2017/18 (studies last 6 semesters, 180 ECTS credits).

Prerequisites: none

Course objectives: International business law is a scientific discipline which deals with relations between
economic entities characterized by the presence of foreign element. From the content point of view, the
course is designed so that the basic areas of study include Introduction to International Business Law,
International Company Law, International Contract Law, Arbitration Law, Foreign Investment Law, and
Competition Law.

Study outcomes

After the student passes International Business Law exam, he / she will be able to:

1. understand international legal framework and EU legal famework in which business transactions
take place between business entities,

2. understand the role and importance of international organiations in creation and application of
business law with emphasis on EU as sui generis of business actor;

3. understand the role of WTO as well as its system of dispute resolution;

4. distinguish between the role of the state as the subject of public and private business law, and
therefore understand its de iure negotii and de iure imperii nature;

5. analyze current processes of global and EU business through the process of harmonization and
unification of Business Law;

6.  master basic individual contractual relations with foreign element such as: all types of purchase and
sale, representation, mediation, commission, spedition, insurance, tourism, transport, leasing,
factoring and franchising in global and EU context;

7. identify and point out to the specificity of foreign legal investments, understand their importance in
Business Law.

% Radovan Vukadinovi¢, The harmful effect of arbitration dispute settlement from the
European Union's internal agreements on the protection of foreign investments to the legal
order of the European Union, available at: http://ojs.ius.bg.ac.rs/index.php/anali/article
Iview/284

2 Medunarodni trgovacki poslovi u saZetom obliku, Pravni fakultet Sveugilista u Rijeci i
COLPI, Biblioteka prijevodi, 1998 used at the Faculty of Law of the University of Rijeka,
of 1997, when it was translated into Croatian.
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Course content: Attending the course enables students to familiarize themselves with the basic institutes of
international and EU business law, as well as positive legal choices of domestic legislation in the field of
company, commercial, contractual, investment law and rights of WTO. The prescribed segment of practical
education, in all teaching units, will be incorporated into this course, and at the end of the teaching and
examination process it will be expected from students to acquire not only theoretical but also practical
knowledge.
First and last name of the teacher and teaching assistant:
Aneta Spaic, PhD, Associate Professor
Teaching methods: Lectures, exercises, practical class, consultations
WORK PLAN
Week | Names for teaching units methods (L), exercises (E) and other teaching contents (O);
|- L/E/O | Introductory remarks on the course and literature
Concept, object, sources, relationship with other branches of law, with a particular focus
- L/E/O - P
on the relationship with EU law.
New Lex mercatoria. Unification of IBL. Harmonization of IBL. Harmonization of EU
- L/E/O
Contract Law.
Entitites: International organizations (of general importance, financial organization, of
importance to the World Bank Group, regional economic integration), state (de iure
V- L/E/O | . . . - X . - " .
imperii and de iure negotii), companies (national, foreign legal entities, transnational
companies).
World Trade Oragnization (WTO). Contract on establishment of multilateral trade
V- L/E/O | organization. Relations between GATT and WTO. Other multilateral trade contracts.
Dispute resolution in WTO.
VI- L/E/O | Foreign trade policy EU. WTO - EU.
International trade contracts:
Vil- L/E/O Contract on international sale of goods - CISG
International trade contracts:
Vill- | LIE/O Contract on international sale of goods - CISG
1X- L/E/O | Follow-up contracts to international sales. Financial leasing, factoring and franchising.
X- L/E/O | Mid-term exam
XI- L/E/O | Make-up exam
XlI- L/E/O | Legal framework of foreign investments. Special forms of foreign investment.
XII- | L/E/O | New generation of contracts. Multilateral and bilateral investment models.
XIV- | L/E/O | Addressing the specifics of investment disputes. ICSID and other investment arbitrage
XV- L/E/O | EU investment law. ESP. Achmea and other relevant courses
XVI- Finals
XVII- Verification of semester and enetering grades
XVI-XXI- Additional lectures and make-up final exams
Students’ obligations: Students are required to attend lectures, participate in debates and take exams.
Students who have written their term paper they defend it in front of others, while others participate in
debates after the presentation.

Student workload

Weekly In semester
6 credits x 40/30 = 8 hours Teaching and finals: (8 hours) x 16 = 128 hours
Structure: Necessary preparation before beginning of semester (administration,
4 hours teaching registration, verification): 2 x (8 hours) = 16 hours
1 hour exercises Total course workload: 6 x 30 = 180 hours
3 hours individual student Additional work for preparation for finals in the make-up term,
work (preparation for lab including make-up finals from 0 - 30 hours.
exercises, mid-term exams, Workload structure: 128 hours (teaching) + 16 hours (preparation)
homework) including + 30 hours (additional work)

consultations
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LITERATURE:

A) Mandatory:

1. Purovi¢, R.: Medunarodno privredno pravo, Beograd, 2004;

2. Vasiljevié, M.: Trgovinsko pravo, Beograd, 2014;

3. Vukadinovi¢, R: Medunarodno poslovno pravo, Kragujevac, 2012.

B) Additional:

4.  Andre Feibig, EU Business Law, American Bar Association, 2016.

5.  Beate Sjafjell, Anja Wiesbrock, The Greening of European Business Under EU Law: Taking Article
11 TFEU Seriously, Routledge, 2015.

6. Nicola de Luca, European Company Law: Text, Cases and Materials, Cambridge University Press,
2017.

7.  Gabriel Moens and John Trone, Commercial Law of the European Union, Springer, 2010.

8. Carié, S., Vilus, J., Sogorov, S: Medunarodno privredno pravo, Novi Sad, 2000;

9.  Draskié, M.., Stanivukovié¢ M: Ugovorno pravo medunarodne trgovine, Beograd, 2005;

10. Draski¢, M: Medunarodno privredno ugovorno pravo, Beograd, 1990;

11. Purovié, R.., Cirié, A: Medunarodno trgovinsko pravo - Opéti deo, Nis, 2005;

12. Folsom, R.H., Gordon, M.W., Van Alstine, M.P., Ramsey, M.D: International Business
Transactions: A Problem-Oriented Coursebook, 12" and Documents Supplement for International
Business Transactions, 2015;

13. Jankovec, I: Privredno pravo, Beograd, 1999;

14. Jovanovié, N: Praktikum iz trgovinskog prava, Beograd, 1999;

15. Ljuti¢, B: Bankarsko i berzansko poslovanje, Beograd, 2004;

16. Mlikotin-Tomi¢, D: Pravo medunarodne trgovine, Zagreb, 1999;

17. Stojiljkovié¢, V: Medunarodno privredno pravo, Beograd, 2001;

18. Suboti¢-Konstantinovi¢, N: Uvod u medunarodno privredno pravo, Beograd, 1999;

19. Suleji¢, P: Pravo osiguranja, Beograd, 1997;

20. Varadi, T: Medjunarodno privatno pravo, Beograd, 2000.

Examination methods and grades:

- Mid-term exam up to 40 points;

- Interraction and seminar papers up to 10 points;

- Final oral exam (total subject matter) up to 50 points

The passing grade is obtained if 50 points are collected cumulatively.

Grade A B C D E

Number of points® 90-100 80-89 70-79 60-69 50-59
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Maja Kosti¢-Mandi¢”

THE BEST TEACHING PRACTICE IN THE AREA OF EU
PRIVATE INTERNATIONAL LAW

1. INTRODUCTION

Introduction of a more detailed study of EU Private International
Law within course Private International Law which, especially in the 21%
century?, has been largely unified by the adoption of a number of regulate-
ons relating to Private International Law? at the Faculty of Law at the Uni-

* Maja Kostic Mandic, PhD, is a Full Professor at The Faculty of Law of the University
of Montenegro.

L After the Treaty on the European Union entered into force (Lisbon Treaty, consolidated
version, [2012] OJ C 326/13), the legal basis for the competence of the European Union
in this area is contained in Article 67 (4) and Article 81 of the Treaty on the Functioning
of the European Union (consolidated version, [2012] OJ C 326/47)). Article 81 establishes
the legal basis for the adoption of measures aimed at achieving the uniform rules of the
Member States in the area of determining the relevant law and the issue of international
jurisdiction, procedure and recognition and enforcement of foreign court decisions.

2 The most important regulations that in their importance and effect on comparative rights
exceed the EU are: Regulation no. 44/2001 on jurisdiction and on recognition and
enforcement of judgments in civil and commercial matters (Brussels | Regulation), or
Regulation no. 1215/2012 on jurisdiction and on recognition and enforcement of judgme-
nts in civil and commercial matters (Amended Brussels | Regulation of 2012), Regulation
no. 2201/2003 on jurisdiction and on recognition and enforcement of judgments in marital
affairs and matters of parental responsibility (Brussels Il bis Regulation), Regulation no.
864/2007 on establishing the applicable law for non-contractual obligations (Rome 11
Regulation), Regulation no. 593/2008 on establishing the applicable law for contractual
obligations (Rome | Regulation), Regulation no. 4/2009 on jurisdiction, applicable law,
recognition and enforcement of decisions and cooperation in matters relating to
maintenance obligations, Regulation no. 1259/2010 on the introduction of enhanced
cooperation in the area of the applicable law for divorce and separation (Rome Il
Regulation), Regulation no. 650/2012 on jurisdiction, applicable law, recognition and
enforcement of judgments and authentic instruments in the field of succession and
creation of a European conviction on succession (Regulation on succession - Regulation
1V); 1103/2016 on the introduction of enhanced cooperation in the area of jurisdiction,
relevant law and recognition and enforcement of decisions in matters of the marital
property regime (Regulation on the marital property regime) and Regulation no.
1104/2016 on the introduction of enhanced cooperation in the area of jurisdiction, relevant
law and recognition and enforcement of decisions in matters of property consequences of
registered partnership (Regulation on the property consequences of registered partne-
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versity of Montenegro coincides with the beginning of the CABUFAL
project, as well as publishing textbooks? for the course, which significantly
deals with this matter. Civil law relations with an international element in
the field of conflict of laws (in the field of relevant law) at this faculty are
studied exclusively within course Private International Law, in third year
of studies, within one semester, with a 60-hour class load (four hours of le-
ctures per week and one exercise), and there is one lecturer hired in this
course, without assistants. Some issues that are part of the civil procedure
law with an international element in addition to Private International Law
are also covered by some other legal disciplines (primarily by Civil Proce-
dure Law and courses involving some segments of dispute resolution thro-
ugh international trade arbitration), while the rights of aliens to enter civil
law relations, even the rights of citizens of EU Member States, are studied
only at the level of general principles. One of the specifics of this legal
discipline is the existence of a large number of international treaties, which
also legally bind both Montenegro and the member states of the European
Union.

Some issues that are part of the Civil Procedure Law with
international element in addition to the Private International Law are also
covered by some other legal disciplines (primarily Civil Procedure Law
and cases involving some segments of dispute resolution through inte-
rnational trade arbitration), while the rights of aliens to enter civil law
relations, even the rights of citizens of EU Member States, are studied only
at the level of general principles. One of the specifics of this legal disci-
pline is the existence of a large number of international treaties, which also
oblige both Montenegro and the member states of the European Union.*

rship). Procedural sources include: Regulation no. 1346/2000 on bankruptcy, Regulation
no. 1206/2001 on cooperation between the courts of the Member States in the field of
evidence in civil and commercial matters, Regulation no. 805/2004 on the European
enforcement order, Regulation no. 1896/2006, which introduces the procedure of the
European Payment Order, Regulation no. 861/2007 on the introduction of the European
Small Claim Procedure and Regulation no. 1393/2007 on delivery of judicial and
extrajudicial letters in civil or commercial matters in member states from 2007.

3 Maja Kosti¢-Mandi¢, Medunarodno privatno pravo, Univerzitet Crne Gore, Pravni
fakultet, Podgorica, 2017.

4 Particularly important are the "Hague Conventions”: https://www.hcch.net/en/instrum
ents /conventions (18 January 2019).
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2. Arreview of the analysis of the curriculum of the Faculty of Law
of the University of Montenegro, made by the Faculty of Law
of the University of Ljubljana - in the part relating to Private
International Law

We consider it indisputable that the teaching of a positive legal
course should be addressed to the needs of future law graduates. In Monte-
negro, since 2014, the Private International Law Code of Montenegro®
(PILC) has been applied, which, in accordance with Article 80 of the Stabi-
lization and Association Agreement, is aimed at aligning national law with
EU law in this area. The law provides for the application of EU law in two
ways: by incorporating provisions of EU regulations into national law in
certain areas and for certain types of relations with certain changes, but
also by direct reference to EU law. In the latter case, the PILC explicitly
provides that the interpretation and application of the provisions relating
to contractual and non-contractual obligations shall be carried out in
accordance with the Rome | and Rome Il Regulations.® With regard to
establishing the relevant right to maintenance obligations, the provisions
of the 2007 Hague Protocol on the applicable law for maintenance obli-
gations (which are part of EU law and applied to the Regulation on mainte-
nance obligations) are fully taken over. The inheritance area is modeled
according to Rome IV Regulation. In the area of international jurisdiction,
the decisions of the Brussels | Regulation have been largely taken over. In
view of the above, and the fact that this is a course at the level of unde-
rgraduate studies, adequate attention has been psid to the study of EU Pri-
vate International Law, as stated in the Analysis done at the Faculty of Lw
of the University of Ljubljana, but primarily taking into account the
material that is being applied today in Montenegro, as a candidate country
for EU membership. This is also supported by the fact that in the basic
textbook’” used in this field at the Faculty of Law of UM of 384 pages of

S Private International Law Code ("Official Gazette of Montenegro”, no. 1/2014, 6/2014
- revised 11/2014 - revised, 14/2014 i 47/2015 — other law).

6 See Avrticles 49 i 67 of the PILC.

7 Maja Kostié-Mandi¢, Medunarodno privatno pravo, Univerzitet Crne Gore, Pravni
fakultet, Podgorica, 2017.
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the basic text®, the method units that have EU law are about 66 pages®,
while this number is larger when added to it and those methodological units
within which the institutes of national law are being studied, and which are
taken over from EU law (eg, applicable law for contracts, non-contractual
obligations, inheritance and maintenance), resulting in an amount of about
80 pages and a share of about 21% in the study matter relating to EU law.

The idea stated in the Analysis that, even now, within the same
course, Regulation Brussels Il bis, as well as the Regulation on the Euro-
pean Executive Order, the Regulation ntroducing the procedure of the Eu-
ropean Payment Order and the Regulation introducing the European Small
Claims Dispute are additionally studied would make sense if Montenegro
was already a member of the EU, and / or if there would be a bigger class
load, or special courses at various levels of study in which topics in the
field of Private International Law deal with. Otherwise, the already redu-
ced number of lessons dedicated to basic institutes and basic theoretical
settings in order to modernize the curriculum by introducing the study of
EU law (a number of regulations and case law of the European Court of
Justice), as well as the orientation of practice through the study of positive
legal solutions from national legislation and international treaties could
lead to the lack of time to process the basic settings of this very complex
discipline.

The teaching focuses on the relevant EU law in those areas where
these solutions have not been adopted by the PILC, and the decisions of
the Rome I11 Regulation and the Regulation on the marital property regime
are studied to a lesser extent, because they have universal application (the
right relevant to these regulations it is also applicable when it is not the law
of an EU member state), and the law of Montenegro may also apply as a
competent law. Also, a number of international conventions under the Ha-
gue Conference for the PIL are being processed.

8 It refers to text that does not include preface, reviews, content, literature, and
attachments.

® EU Procedure Law - Brussels | (jurisdiction, litispendence, acknowledgment and
enforcement) was processed on 11 pages, Rome | Regulation on 5 pages, Rome 1l Regu-
lation on 15 page, Rome IV Regulation on 6 pages, and the like.

EU Procedure Law - Brussels | (jurisdiction, litispendence, ackonwledgment and enfo-
rcement) was processed on 11 pages, the Rome | Regulation on 5 pages, the Rome Il
Regulation on 15 pages, Rome IV Regulation on 6 pages, and the like.
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3. Application of experiences and results of training and study
visits within CABUFAL

Within the CABUFAL project, we have been able to participate in
various forms of training and exchange of experiences regarding the
organization and implementation of the teaching process at partner insti-
tutions. Considering the limitation regarding the length of this text, we will
only look at the experience of colleagues from lustinianus Primus Faculty
of Law in Skopje. The exchange of experiences was of particular importa-
nce, as both Macedonia and Montenegro have new laws on private interna-
tional law that partially carried out the reception of EU law in the mention-
ned area, and the countries are EU candidate countries.

There is a special department for Private International Law at the
partner faculty in Macedonia. This material is studied at all levels of the
study!?, and three faculty members are involved in the teaching process (at
F of L UM, as already mentioned, there is only one course of the same
name, in undergraduate studies and one faculty). The first degree course is
Private International Law, the third year of study, with 7 ECTS. Courses
at the second level within the framework of two orientations include the
EU Private International Law | and |1, and at the third level - doctoral stu-
dies, the Private International Law of Intellectual Property is studied in two
orientations.

From the above it can be seen that courses EU Private International
Law and EU Il Private International Law are two separate courses at the
lustinianus Primus Faculty of Law, which are sudied to a certain extent at
the Facultu of Law of UM in Basic studies within general Private
International Law.

By comparing the curriculum, it is noted that at the F of L of UM
the Private International Law deals with the subject matter covered by EU
Private International Law (Regulations: Brussels 1, Rome | and Rome I,
and the Hague Convention on the Selection of Court (2005)) 1! while the

10 http://ww.pf.ukim.edu.mk/wp-content/uploads/2017/12/Megjunarodno-privatno-pra
vo.pdf (14 January 2019.); http://pf.ukim.edu.mk/megjunarodno-pravo-i-odnosi-i-pravo-
na-eu/ (14 January 2019.); http://pf.ukim.edu.mk/wp-content/uploads/2018/05/10-11%
20Medjunarodno%20pravo%20Pravo%20na%20EU.pdf (14 January 2019.); http://pf.
ukim.edu.mk/wp-content/uploads/2018/05/3%20Pravo%20na%?20intelektualna%?20sop
stvenost.pdf

(14 January 2019.).

1 https://www.hcch.net/en/instruments/conventions (18 January 2019.).
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subject matter covered by EU Private International Law Il Brussels 11 bis
Regulation is not separately studied, but the following are studied: Rome
Il Regulation, Regulation on Inheritance and Hague Conventions, which
bind Montenegro too: Convention on the protection of children and Co-
operation in Convention on jurisdiction, applicable law, recognition,
enforcement and cooperation in the area of international adoption (1993);
Convention on competence, applicable law, acknoledgment, enforcement
and cooperation in respect of parental responsibility and measures for the
protection of children (1996) and the Convention on the international
collection of claims for the maintenance of a child and other forms of
family support (2007).

4. Best teaching practice/examples (and personal experiences) in
the relevant fields of European Union law

When designing an innovative syllabus for Private International
Law, there was a doubt that is present with every PIL teacher: how detailed
they are supposed to teach the subject matter. Given the limited class load,
we have given priority to providing a comprehensive and systematic ove-
rview of the basic institutes in all traditional areas of the PIL, but also their
content transposed into the legal norms of Montenegro, the European Uni-
on and a number of countries, in relation to a more detailed theoretical and
historical access. This model is also applied in the textbook, with detailed
sources and literature in both domestic and foreign languages.

After the theoretical processing of basic legal institutes, followed
by exercises and practical classes (visiting a law office, i.e. exercises and
simulations at the faculty, with the assistance of a demonstrator, a lawyer
trainee), we provide special classes to EU Private International Law.

Given the limited number of classes and the complexity of the
subject matter, all forms of teaching and exercises are designed so that
students recognize situations that can be close to them and in which they
themselves can be. The topics that relate to family relations are always the
most attentive, and the topic of the issue of EU law is the relevant law for
consumer contracts. Thus, within this topic, students find out why, for
example, a German would buy a Golf from a Danish distributor, and not
in Germany, which right may be relevant when, for example, they order a
product on the Internet or when from a website posted in a foreign country
music or movie is downloaded or hotel accommodation is paid for; in
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which areas there are directives containing substantive rules and where
more information can be found about it; what is autonomous interpretation
and what it implies in eg. the term "directing activities”" towards a
consumer’s country of habitual residence, what is the significance of enfo-
rced regulation of the right of a consumer’s country of habitual residence,
etc.

5. Key challenges in terms of encouraging students to understand
key legal concepts, position of the relevant area of EU law in the
national legal system, and relationship with other areas of law.

In the teaching process related to EU PIL the teacher has to bear in
mind that he/she teaches a complex subject matter to students, some of
whom have not even passed courses from the civil law group (Law of
Obligations and Property Law), while in addition to lectures of PIL, they
have lectures of Civil Procedure Law. In view of this, in lectures, the
teacher always points out, in short, basic legal concepts from domestic su-
bstantive or procedure law. Then, to the extent that this subject matter
allows us we elaborate a simple hypothetical example with the addition of
international element. Furthermore, we deal in detail with these concepts
from the aspect of PIL, pointing to some comparative experiences that are
significant or have led to the formulation of certain concepts, both in the
doctrine of PIL and in comparative legislation (eg domicile / habitual
residence of the seller, as a point of connecting or clause of derogation
from the applicable law*?). The next step is the elaboration of positive legal
solutions in the law of Montenegro, primarily based on the Private
International Law Code, and most often it is directly related to EU law,
whose solutions are reciprocated with this codification. Previously, sou-
rces of the EU PIL, as well as EU law as a spurce of PIL of Montenegro
are being processed. The Power Point presentation, which accompanies the
teaching of the said method unit, process, collision regulationas and regu-
lations that encompass both domains are distinguished in particular. This
may, at first glance, seem as unnecessary and obvious, but the experience

12 Starting from the Swiss general deviation clause, and more detailed studies of deviation
clauses, which have found a place in EU law: in the area of applicable law for contracts
(Rome I Regulation), non-contractual obligations (Rome Il Regulation), maintenance (the
Hague Protocol) , inheritance (Regulation 1V), marital status and property consequences
of registered partnership.
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of this teacher shows that a number of students do not show a tendency to
logical thinking and that any matter that deviates from the topics explicitly
stated in the textbooks is a challenge for them.

When the teacher gets the impression that students understand the
basic concepts and that in the interaction they can provide/ create a simple
example to describe the given concept/ phenomenon, and after exercises
and practical lessons are made (of which one part in the law office, and
one part at the faculty, with the participation of a demonstrator who is a
postgraduate and lawyer trainee), we are going to comment the practice of
the European Court of Justice (previously students are familiar with the
role of this court and the importance of uniform interpretation®® and the
creation of autonomous concepts in EU law).*

Previous opinions of this court in the domain of the application of
Brussels | Regulation (specifically, the Brussels | system) *° are covered,
for directives of direct application®®, applicable law: for personal name?’,
for legal persons®®, for consumer contracts and labor contracts®® and for
non-contractual relations?.

18 ECJ, case 12/76, Industrie Tessili Italiana Como v Dunlop AG [1976] ECR 1473.

14 In fact, this means that the interpretation of a specific issue given by the EU Court of
Justice concerning the meaning of a particular institute, for example Brussels | Regulation
(or Brussels Convention), is most often applicable to identical institutions included in the
provisions of regulations on the applicable law for obligatory relations. In addition to this
general rule, there are also cases where the preamble of a single regulation suggests a
harmonized interpretation of certain terms from different instruments. Thus, for example,
item 24 of the Preamble to Rome | Regulation provides that the notion of directed activity
in consumer contracts should be interpreted in a harmonized manner with Brussels |
Regulation.

15 ECJ, case C-7/98, Krombach v. Bamberski (2000) ECR 1-1935; CJEU, case C-54/99,
Eglise de Scientologie (2000) ECR 1-1335; CJEU, case C-36/02, Omega (2004) ECR I-
9609, CJEU, case C-281/02, Owusu v. Jackson (2005) ECR 1-1383.

16 ECJ, case C-381/98, Arblade ECR 1-9305; CJEU, case C-281/02, Ingmar (2005) ECR
1-1383.

17 CJEU, case C-148/02, Avello v. Belgium (2003) ECR 1-11613; CJEU, case C-353/06,
Grinkin-Paul, (2008) ECR 1-7639; CJEU, case C-208/09, Sayn-Wittgenstein, CJEU, case
C-391/09, Runevi¢-Vardyn,

18 ECJ, case C-81/87, Daily Mail (1988) ECR 5483; ECJ, case C-212/97, Centros (1999)
ECR 1-1459; ECJ, case C-208/00, Uberseering.

19 CJEU, case C-464/01, Johann Gruber v. Bay Wa AG; CJEU, case C-585/08, Peter
Pammer v. Reederei Karl Schluter GmbH & Co KG; CJEU, case C-144/09, Hotel Alpe-
nhof v. Mr. Heller; CJEU, case C-29/10, Koelzsch v. Luxembourg; CJEU, case C-384/10,
Voogsgeerd v. Navimer.

20 ECJ, case C-21/76, Handelskwekerij G. J. Bier v. Mines Potasses d’Alsace [1976] ECR
1735; ECJ, case C-68/93, Fiona Shevill and others v. Press Alliance SA [1995] ECR | —
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6. Introduction of the relevant area of EU law in the Montenegrin
legal and educational system: current situation, challenges and
perspectives

Montenegrin private international law has already largely been
"europeanized" by the adoption of the PILC and ratification of the Hague
Conventions. In the forthcoming period, as the Montenegro's accession to
the EU approaches, the amendment will be considered to the text of the
codification of the PIL, in the area that is regulated by Brussels Il bis
Regulation, and, as far as we know, amendments to the Law on Civil
Procedure?! are already in process and they will reflect the decisions of
European Payment Order, European Enforcement Order and Small-Claim
Disputes.

At this moment it is not possible to include the study of these topics
within course Private International Law in undergraduate studies, which,
of course, will be the case when the country becomes a member of the EU.
Previously, an excellent opportunity was missed to have EU Private Inte-
rnational Law studied as a separate course until Montenegro joins the EU
because at the time of re-accreditation carried out in 2016, the then UM
leadership held a general view that apart from the introductory, general
course on EU law, certain segments are studied within the framework of
main disciplines, and that there is no dispersion of courses that will study
certain segments of EU law in various cycles, nor in the form of elective
courses.

In the future, we believe that in the next change of the curriculum,
a more detailed study of the EU PIL should be enabled. This could be
achieved in two ways: by separating the Private International Law into a
first level course in two subjects: Private International Law and Private
International Procedure Law, whose total class load would be at least 80
(compared to the existing 60) or by introducing a special course EU Private
International Law at the second level of studies.

Also, it would be necessary for the course teacher to be granted to
formally hire a demonstrator in the said course, and in the future, create
conditions for engaging teaching assistants in a related group of courses,
which will include Private International Law. A bigger class load, or a

415; ECJ, case C-364/93, Marinari v Lloyd’s Bank, [1995] ECR 1-2719; ECJ, case C-
51/97, Réunion Européenne v Spliethoff’s Bevrachtingskantoor, [1998] ECR 1-6511.

21 Law on Civil Procedure ("Official Gazette of Montenegro", no. 22/2004, 28/2005 — de-
cision US i 76/2006 and "Official Gazette of Montenegro”, no. 47/2015 — other law,
48/2015, 51/2017, 75/2017 - decision US and 62/2018 - decision US).
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special course, would also provide practical classes, as well as exercises in
which more attention would be paid to training students to explain the
views from the decisions of European Court of Justice, using additional
literature?? in the form of a collection of decisions of this court.

INFORMATION FOR STUDENTS AND CURRICULUM

Course title: Private International Law
Course code | Course status Semester Number of ECTS credits Class load
compulsory VI 8 4+1
Study program: Basic academic studies at the Faculty of Law
Prerequisites: none
Course objectives
Introducing students to the basic concepts of private international law in the fields of:
determining relevant law, international jurisdiction, recognition and enforcement of foreign
court decisions and rights of aliens to enter into civil law relations
First and last name of the teacher and teaching assistant: Prof. dr Maja Kosti¢-Mandié
Study methods: Lectures, exercises, practiclas classes, consultations
TEACHING PLAN
\;Y]%ek Name of methodological units for lectures (T), exercises (E) and other teaching
data contents (O)Planned examination method (EM: homework, tests, mid-term exams...)
) L/E/O/EM? | Introductory remarks on the course and literature
Concept and subject of international private law, relations with other
- L/E/O/EM . -
branches of law, sources (including EU law)
Collision norms, problem of qualification, interpretation (including
- L/E/O/EM S .
EU law), knowledge and proving rights of aliens
V- L/E/O/EM R_eturn and_ ref_erral_, general deviation clause, public order, norms of
direct application (including EU law)
V- L/E/O/EM | International Jurisdiction (including Brussels | Regulation)
Civil proceedings with foreign element, recognition and enforcement
VI- L/E/O/EM | of foreign court decisions (including Brussels | Regulation, Rome IV
Regulation and Regulation on taking of evidence)
VII- L/E/O/EM | International Trade Arbitration
VIII- L/E/O/EM | Mid-term exam
IX- L/E/O/EM | Make-up exam
Rights of aliens, points of attachment, applicable law for status
X- L/E/O/EM - . \
relations of natural and legal persons (including EU law)
XI- L/E/O/EM | Applicable law for contracts (including Regulation Rome 1)
XlI- L/E/O/EM | Applicable law for delict (including Regulation Rome 11)
X]I1- L/E/O/EM Appllca_ble law for property relations and inheritance (including
Regulation Rome V)
X|V- L/E/O/EM Mjerodavno pravo za poro@lcne_ odnose (mclud_mg Regulation Rome
111 and Regulation on matrimonial property regime)
XV- L/E/O/EM | Preparation for finals

22 C. Jessel-Holst, H. Sikiri¢, V. Bougek, D. Babié, Medunarodno privatno pravo — zbirka
odluka Suda Evropske unije, Narodne novine, Zagreb, 2014.
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XVI- Final exam
XVII- Semester verification and grades enetring
XVII-XXI- Additional classes and make-up final exams

Students' obligations: Attendance and active participation in classes

Consultations: Mondays from 9 am - 1 pm

Students workload in hours:

weekly? In semester?

Lectures: Teaching and finals: 85 hours

Exercises: Necessary preparations (administration, registration,

Other teaching activities: verification before the beginning of the semester): 10 hours

Seminar papers Total course workload: 120 hours

Individual work of students Additional work: 25 hours
Workload structure: 85 hours (teaching) + 10 (preparation) +
25 (additional work)

Basic literature:
Maja Kosti¢-Mandi¢, Medunarodno privatno pravo, Pravni fakultet Univerziteta Crne Gore,
Podgorica, 2017.

General literature:

-Varadi, Borda$, KneZevi¢, Pavi¢, Medunarodno privatno pravo, Pravni fakultet Univerziteta
u Beogradu, Beograd, 2012.

-Maja Stanivukovi¢, Mirko Zivkovié, Medunarodno privatno pravo (opiti deo), Sluzbeni
glasnik, Beograd, 2015.

-Maja Stanivukovi¢, Petar Pundi¢, Medunarodno privatno pravo (posebni deo), Pravni
fakultet Univerziteta u Novom Sadu, Novi Sad, 2008.

-Kresimir Sajko, Medunarodno privatno pravo, 5. izmijenjeno i dopunjeno izdanje, Narodne
novine, Zagreb, 2009.

-Davor Babi¢, Christa Jessel-Holst, Medunarodno privatno pravo — zbirka unutarnjih,
europskih i medunarodnih propisa, Narodne novine, GIZ, Zagreb, 2011.

-Michael Bogdan, Concise Introduction to EU private international law, Europa law
publishing, Groningen, 2012.

-Geert Van Calster, European Private International Law, Hart Publishing, Oxford and
Portland, 2013.

Examination methods and grades:
Examination methods include mid-term exam, make-up exam, finals and make-up final exam
(orally) and finals in August term
Grades are:
- Mid-term exam — up to 60 points
- Participation in practical classes — up to 5 points
- Finals — up to 35 points
- Passing grade is obtained if 50 points are cumulatively collected

Grade A B C D E

Points® 90-100 80-89 70-79 60-69 50-59

Notes:

In addition to the general institutes of Private International Law (PIL), the new program is also
significantly concerned with the European Union (EU), whose solutions have been taken over
by the new Montenegrin Code on Private International Law (CPIL). The new CPIL explicitly
provides that EU law is directly applied in the area of relevant law for contractual and non-
contractual obligations with a cross-border element (provisions of the law are interpreted and
applied in accordance with Regulations N0.593/2008 and 864/2007 - Rome | and Rome II).
Also, the applicable law for succession and maintenance obligations is applied to the decisions
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taken from EU law, and in the area of international jurisdiction, EU law solutions are directly
transposed.

Based on the innovative program, the most important practice of the European Court of Justice
is addressed.

In line with the above, the list of literature dedicated to the EU PIL has been extended.
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Velibor Koraé®

NOTARY LAW
-AN ATTEMPT OF ,,EUROPEANIZATION” OF THE
CURRICULUM-

1. INTRODUCTION

A permanent process of legal harmonization in Europe cannot get
around even the notary profession. However, the notary profession, activi-
ties of notaries public and their functions, same as with other professions
directly or indirectly participating in the exercise of the judiciary, are not
uniquely regulated by the law of the European Union and are not within
the competence of regulating the competent bodies of this regional orga-
nization. Although it is known that there is no single notary in Europe, as
well as that founding contracts, as integral parts of the so-called primary
law of the Community do not cover this subject matter, requirements for
the harmonization of this area have long been set up by notary orga-
nizations, the European Commission and European Parliament.

The establishment of a common internal market and more efficient
exercise of fundamental freedoms in the EU member states has inevitably
led to the need for creating some kind of uniform legal regulation at the
European level, as the activities of notaries public, tasks and functions they
perform increasingly constitute international elements. Thus, for example,
the European Union Notary Conference adopted in 1995 the Code of
European Notarial Deontology (Code Européen de déontologie notariale),
which represents the first attempt to harmonize the standards of Latin
notary within the European Union.?

The adoption of the implied power doctrine, adopted in the Lisbon
Treaty, will certainly contribute to the Europeanization of this legal area.
Although the Treaty on the Functioning of the European Union and Treaty

* Velibor Korac, PhD, is a Teaching assistant at Civil Law Department of the Faculty of
Law of the University of Montenegro.

1 The goal of adopting these rules was not to change the rules of the notary laws of national
states, but to some extent harmonize the procedure and activities of notaries public in
order to ensure better protection of users of notarial services and beyond the borders of
the country of origin. See S. Zimmermann, A. Schmitz-Vornmoor, Javnobiljezni¢ka sluzba
u Evropskoj uniji, Filozofija struke i trendovi razvoja, harmonizacija i ujedniavanje,
Zbornik Pravnog Fakulteta u Zagrebu, 6/2009, str. 1120.
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on the European Union, the area of notary law is not within the competence
of the EU, but national states, however, in the text of the Treaty on the
Functioning of the European Union of 2010, the provision of an una-
ccepted European Constitution is adopted defining so-called implicit
authorization within judicial cooperation in civil matters?. Namely, Article
81 stipulates that the Union shall develop judicial cooperation in civil
matters with cross-border implications, based on the principle of mutual
recognition of judgments and decisions in extra-judicial cases, and it may
also involve the establishment of measures for the approximation of laws
and regulations of member states.®

2. REVIEW OF THE ANALYSIS OF THE CURRICULUM OF
THE FACULTY OF LAW MADE BY THE FACULTY OF
LAW OF THE UNIVERSITY OF LJUBLJANA

By the last modification of the model of study at the UM, in the
curriculum of basic studies at the Faculty of Law, for the first time, the
course Notary Law was introduced. The Faculty of Law of the University
of Ljubljana has compiled an analysis of the recently accredited curriculum
of the Faculty of Law of the UM, which highlighted a great improvement
in achieving the goal - its "Europeanization™ as a whole. In the part conce-
rning Notary Law, there were no recommendations for changes, except for
the comment that the changes already made to a sufficient extent introduce
the European element into the syllabus of this course.

However, | believe that the presence of the "European” element in
the syllabus of this course needs to be further strengthened, since the
process of Europeanization of private law is unstoppable. Students during
the course should also be provided with practical and theoretical tools,
which will enable them to understand, analyze and solve problems in inte-
rnational relations, especially in areas related to notary law. After passing
the exam, the student should also have knowledge on the substantive and
procedural aspect of notary law, and to know its national, regional and
European dimension. Notaries public of the Latin notary model, which was
adopted in the EU member states, have recently acquired extended

2 More M. Holterman, The Importance of Implied Powers in Community Law, LL.M.
Thesis in European Law, RijksUniversiteit Groningen 2005, str. 27 and more.

3 In accordance with the ordinary legislative procedure, the European Parliament and the
Council may, when necessary for the proper functioning of the internal market, establish
measures to ensure, inter alia, the mutual recognition and enforcement of judgments and
decisions in extra-judicial cases, cross-border delivery of these acts and compatibility of
the rules applied in the Member States with regard to the conflict of laws and jurisdiction.
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responsibilities in the obligation, hereditary, family and business law, and
in particular their role is important in the making of legal affairs relating
to the disposal of rights to immovable property.

Notary profession in international relations and sources of private
international notary law are of undeniable importance, bearing in mind that
European notaries have committed themselves to a European judicial po-
licy that responds to social and economic challenges, that is, as someone
who provides legal service, and at the same time responds to expectations
of citizens and businesses in the European Union. The European Co-
mmission statistics show that more than 8 million Europeans no longer live
in the country of origin, 2.5 million real estate belongs to people living in
a country other than the one in which the real estate is located, each year
450000 procedure relating to inheritance matters with an international
element worth about 123 billion euros are instituted, 13% of new marriages
are of a bi-national nature, 16 million international couples are in the
European Union, 20% of registered partnerships in the EU are of a bi-
national nature.* In this regard, they respond within their competence and
in their fields of expertise to the expectations of EU citizens, support
mediation as an alternative form of dispute resolution, and then again,
within their jurisdiction, facilitate the creation of the pledge law in the
European Union.>

Also, one of the priorities of European notaries public is cross-
border cooperation, i.e. special interconnection in particular in legal
matters relating to cross-border real estate (Eufides platform), as a linking
to the keeping of registers of testimonies, marital contracts, and the
European Certificate of Succession (ENRWA / ARERT).

3. APPLICATION OF EXPERIENCE AND RESULTS OF
TRAINING AND STUDY VISITS WITHIN CABUFAL

It can be noted that guest lecturers from partner institutions, within
the framework of the trainings held at the Faculty of Law, did not give a
direct contribution, given the importance of Europeanization in the field of
studying notary law. The main reasons for this need to be sought in topics
that were discussed in the trainings, which did not have anything in

4 See http://www.notaries-of-europe.eu/plan2020/pdf/CNUE_Brochure2020_ WEB_ En.
pdf (15/01/2019).

®> The European Union has passed the Consumer Loan Directive for residential real estate
with the aim of establishing a mortgage credit market in Europe with a high degree of
consumer protection.
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common with the subject of the study of notary law, as well as in the areas
of scientific interest of lecturers, which were not related to notary and not
even to civil law as a whole (family of rights).® A similar thing can be said
for the study visits in which the author of these lines participated and the
lectures he attended, with the exception of visiting the Europe Institute in
Saarland. Attending the lectures held by some lecturers from the Europe
Institute has, to a certain extent, given a specific narrow professional
contribution, as well as a contribution to the methodology of teaching.
However, we should certainly bear in mind the indirect contri-
bution of both training and study visits within the CABUFAL project. It is
reflected in the exchange of experiences between lecturers at partner
institutions and analysis of best teaching practices. These experiences will
certainly contribute to improving the quality of the teaching process at the
Faculty of Law of the UM. In addition, established cooperation among
partner institutions is the basis for the implementation of future activities.

4. BEST TEACHING PRACTICE

One example of good teaching practice and in the light of the
Europeanization of the curriculum of the Notary Law course, is the
program of International Notary Law at the Faculty of Law of the
University of Lyon Il (Master 2 Droit Notarial de I'Université Jean Mo-
ulin Lyon I11). In the course, besides domestic, international private, EU
law and European law are also studied. The importance is given to ma-
stering the methods of finding information and using databases from these
branches of law, making it unique. In addition, the process of movement,
recognition and legal effects of court decisions, notarial and other legal
acts is studied; international law is studied regarding the rights to immo-
vable property, international succession law, legal and business capacity
of natural and legal persons in the international context, family law,
international family law, etc.

France, as a cradle of modern notary in Europe, is in a way also an
example of good practice and especially when it comes to encouraging the
development of the European dimension of notary. Namely, the Supreme
Council (Conseil Supérieur du Notariat), as one of the professional associ-
ations in France, the Regional Council of the Appellate Court in Lyon and
the Movement young notary (Mouvement Jeune Notariat) initiated an
initiative aimed at creating a new body for the notary profession in France,
the so-called Notary Center of European Law (Centre Notarial de droit

6 This is, as it is understood, about trainings and lectures the author attended.
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Européen). The aim of this newly formed body is to enable every notary
public a professional training in the field of notarial duties in order to better
respond to the demands of clients in the European Union, and as the Center
points out, the transition to the European dimension has become an oblige-
tion for the notary profession.’

5. SOME SUGGESTIONS OF THE AMENDMENTS TO THE
CURRICULUM OF THE COURSE NOTARY LAW
CONTRIBUTING TO ITS “EUROPEANIZATION”

- Key challenges in terms of encouraging a student to understand
legal concepts, position of EU notary law in the national legal system
and relationship with other areas of law-

Recognizing the need to unload courts of cases in which no
decision on proceedings in a substantive-legal sense is authoritatively bro-
ught, the Montenegrin legislator entrusted notaries public with the conduct
of proceedings related to succession as the most frequent and most impo-
rtant of the official and non-contentious extra-judicial proceedings. In this
regard, in the curriculum of the Notary Law, and in order to achieve its
"Europeanization”, it is necessary to make the necessary changes in order
to familiarize students with the newsletters adopted by implemented
European regulations in the field of succession. Namely, cross-border
succession is facilitated by the adoption of new EU rules, specifically the
Succession Regulation (EU) no. 650/20128, as one of the most important
results of a large and ambitious codification of private international law®.
The regulation regulates jurisdiction, bodies (courts or notaries) and the
succession procedure with an international element, and perhaps most
importantly that this Regulation introduces a European Certificate of
Succession. This is a document issued by the competent authority (court

7 http://acenode.eu/beneficier-dun-accompagnement-permanent/

8 Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July
2012 on jurisdiction, applicable law, recognition and enforcement of decisions and ace-
ptance and enforcement of authentic instruments in matters of succession and on the crea-
tion of a European Certificate of Succession, Official Journal of the European Union L
201/107, https://eur-lex.europa.eu/legal-content/EN/T XT/?uri=celex%3A32012R0650.
These rules have been implemented since 17 August 2015.

% A. Davi, Introduction, u: A.-L. Calvo Caravaca, A. Davi, H.-P. Mansel (eds.), The EU
Succession Regulation: A Commentary, Cambridge University Press 2016, str. 1.
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or notary) to successors, legatees, testators, and persons who manage
succession in order to prove legal position. A European Certificate of
Succession is recognized in all Member States without the need for any
special procedure.’® This legislation is of great importance for notaries in
Europe, that is, all notaries from the member states of the European Union,
since notaries public in most countries perform tasks as court judges, that
is, they have been given the authority to carry out a probate proceeding and
make a decision on succession. Students should be, as far as necessary,
introduced to the new European Union regulation on succession (appli-
cable law, jurisdiction of the notary public as a person carrying out the
probate proceeding, recognition of execution or acceptance of the enfo-
rceability of decisions and public documents, the European Certificate of
Succession).

An important segment of the notary profession, considering from
the aspect of "Europeanization of the curriculum”, are marital regimes in
the international context. Namely, students should understand mechanisms
of marital property regimes in the presence of the foreign element. The
notary public constitutes, in the form of a notary deed, a marital contract
that excludes or changes the marital property regime regulated by the law
of the country that has yet to be determined. In addition, it is necessary to
know the rules on the basis of which automatic recognition of the marital
property regime is carried out, as well as procedures in case recognition
does not happen.!!

The adoption of Regulation (EU) 2016/1103 of 24 June 2016 on
the implementation of enhanced cooperation in the area of jurisdiction,
relevant law and recognition and enforcement of decisions in matters of

10 D. Damascelli, D. Restuccia, V. Crescimanno, G. Liotta, C. A. Marcoz, C. Valia, A.
Barone, Le certificat successoral européen : propositions opérationnelles, str. 155 i dalje,
u: L’EUROPE POUR LES NOTAIRES LES NOTAIRES POUR L’EUROPE, formation
2015-2017; J. G. de Almeida, Le certificat successoral européen : quelques questions, str.
97 i dalje u: L’EUROPE POUR LES NOTAIRES LES NOTAIRES POUR L’EUROPE,
formation 2015-2017; C. Budzikiewicz, Effects of the Certificate, u: A.-L. Calvo Carava-
ca, A. Davi, H.-P. Mansel (eds.), The EU Succession Regulation: A Commentary, Ca-
mbridge University Press 2016, str. 769 i dalje.

11 Here, as it is understood, it is not about violation of the so-called territorial principle,
because notaries public in Montenegro, as well as notaries of the European-Continental
legal circle, cannot perform their official duties outside the state and their activities are
not mobile, that is, cannot be transferred outside state borders.
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marital property regimes'? in 18 Member States™® makes it easier to decide
on matters of the marital property regime with a cross-border element.
Namely, this Regulation contains rules by which it is possible to determine
which court or notary is competent4, or which is the relevant law. The No-
tary Public is, as the court's commissioner, according to the Regulation on
succession 650/2012, competent to decide in matters of marital property
regime that are not controversial among the successors.®

The emphasis should also be placed on persons without business
capacity in private international law and EU law. The aim is to understand
the rules of the applicable law to protect a minor or person deprived of
legal capacity, as well as the competent authority requiring full repre-
sentation. This is especially important when exercising parental rights,
legal representation, succession, as well as in the acquisition of property
rights and other rights to immovable property rights. We also need to point
out the rules that will address the legal effects of institutes that do not exist
in our law (e.g. testamentum mysticum or nondum conceptus), which may
be recognized as a property of the acquirer (successor) to a person under
rules that do not apply in our law.

V.

The state provides Montenegrin nationals abroad with preventive
legal (judicial) protection by persons that are not notaries public. There is
an exception to the rule that the notary profession, i.e. performance of
notary business, is reserved exclusively for notaries, and exclusively in the
territory of Montenegro (territorial principle). Namely, Montenegro exe-
rcises the function of preventive judiciary also through consulates, since
the execution of notarial tasks for persons of Montenegrin citizenship abro-

2 Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced
cooperation in the area of jurisdiction, applicable law and the recognition and enforcement
of decisions in matters of matrimonial property regimes, available at https://eur-lex.euro
pa.eu/legal-content/EN/TXT/?uri=CELEX:32016R1103

13 See no. 11 Preamble.

14 See no. 31 Preamble.

15 In the case where the issue of the division of the common property of the spouses arises
in the probation procedure, the notary public instructs the parties to initiate a proceeding
before the court of the state before which the succession procedure was initiated based on
Regulation (EU) no. 650/2012. See Art. 4 of Regulation (EU) no. 2016/1103.
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ad is entrusted to consular posts. The law stipulates that a consulate® pe-
rforms the tasks set forth by the Vienna Convention on Consular Relations,
which stipulates that the consular function also includes acting in the
capacity of the notary public, that is, performance of notarial business.!’

V.

Citizenship decisions also contribute to the Europeanization of
notary. Citizenship was until recently a generally accepted condition for
the appointment of the notary public in almost all European countries that
accepted the Latin notary model. This is understandable because it is
rightly expected that domestic citizens, due to the public-private conne-
ction of a physical person with the state, will carry out notarial duty as a
specific public service with greater loyalty. However, in the European Uni-
on countries after a series of judgments of the European Court of Justice
made in 2011, citizenship can no longer be a condition for carrying out the
notary profession in the member states. Since the Court took the view that
the notary service was not directly linked to the exercise of public
authority, in the future this profession will not be reserved solely to its own
nationals. Any further retention of citizenship as the conditions for the
appointment of the notary public in the legislation of the Member States of
the European Union is subject to the general provision on the prohibition
of any discrimination on grounds of nationality.*® In the future, the notary
public will solemnly express loyalty not only to the state, but also to the
European Union. The above interpretation of the Court of Justice of the
European Union has undoubtedly had de lege ferenda effect to the
existence of this requirement in our legislation.®

The European Court of Justice, deciding in 2011 in the proceedings
against several EU Member States (Austria, Belgium, France, Germany,

16 Art. 29 of the Law on Foreign Affairs, Official Gazette of Montenegro, no.70 / 2017.
Consular representations of Montenegro abroad are: Consulate General, Consulate and
Consular Agency. In a state where there is no consular representation, consular affairs are
carried out by the embassy throughout the territory of the receiving State.

17 See Article 5(f) Vienna Convention on Consular Relations (1963). Available at
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=I11-
6&chapter=3&clang=_en.

18 Article 18 of the Treaty on Functioning of the European Union (former Article 12 of
the Treaty of EC).

19 See V. Korad, Notari i notarski zapisi, Podgorica 2018, str. 242. Namely, the Law on
Amendments to the Law on Notaries Public from 2016 prescribes that, besides Monte-
negrin citizens, a person who is a citizen of the member states of the EU can be appointed
public notary.
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Greece and Luxembourg) initiated by the European Commission in respect
of national regulations which provide that a notary public must have the
nationality of the State in which he/she is pursuing his/her activity, which
prevents the freedom of establishment in other countries, stipulated in
Avrticle 49 (former Article 43) of the Treaty on the Functioning of the Euro-
pean Union, concluded that notaries public perform an activity that is dire-
ctly and specifically related to the exercise of public authority.? In each of
the six judgments, the Court explained in an almost identical manner this
view and stated in the enacting clause that all the respondent States violated
the obligations under Article 43 of the EC Treaty?! by prescribing citi-
zenship as conditions for access to the profession of notaries public. The
Court did not accept the most important argument of the respondent States
that notaries public perform public authority because they constitute public
and executive documents, noting that the drafting of these documents by a
notary public is not directly and sufficiently connected with the exercise of
public authority, since that document is preceded by a legal business
arising from the will of the parties and when it comes to the enforcement
document, the debtor's consent to be subjected to forced execution is also
required.??

Although the tendency of crushing the Latin notary is recognized,
after the views of the European Commission and judgments of the Euro-
pean Court of Justice, the tendency towards liberalization and orientation
of notary towards the free profession is increasingly observed in many
legislations. Such a trend in the movement of normative regulation in
theory opened the question of whether the notary belongs to the domain of
the judiciary or area of the common market for the provision of services.?
Based on the answer to this question, it depends whether notary will
regulate the communal law or the law of the member states. If notary

20 CJEU, case C-47/08 European Commission v Kingdom of Belgium; CJEU, case C-
50/08 European Commission v French Republic; CJEU, case C-51/08 European
Commission v Grand Duchy of Luxemburg; CJEU, case C-53/08; European Commission
v Republic of Austria; CJEU, case C-54/08 European Commission v Federal Republic of
Germany; CJEU, case C-61/08 European Commission v Hellenic Republic. The
judgments are available at http://curia.europa.eu/ (25.12.2018).

2L The Commission sued individually six states (Austria, Belgium, France, Germany,
Greece and Luxembourg), and at least 13 States took part in the proceedings, on the
Commission's side two (Great Britain and Northern Ireland), and on the side of the
respondents (eg Germany) 11 countries (Bulgaria, Czech Republic, Estonia, France,
Latvia, Lithuania, Hungary, Austria, Poland, Slovenia, Slovakia).

22 See CJEU, case C-47/08 items 90-92 and 103; CJEU, case C-54/08 items 91-93 and
105; CJEU, case C-50/08 items 80-82 and 94; CJEU, case C-53/08 items 89-91 and 103.
25, Zimmerman, A. Schmitz-Vornmoor, op.cit., p. 1229.
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belongs to the area of provision of services in the free market, the compe-
tence for its normative regulation belongs to the bodies of the European
Union; otherwise notary will remain in the legislation of the member
states.

The impression is that with too restrictive interpretation of the
exception for the public service, the Court has somewhat exceeded the
boundaries of the powers of the Treaty on the European Union and the
Treaty on the Functioning of the European Union. In an effort to protect
the basic principle of equality and the prohibition of discrimination on any
ground, and in particular on the basis of nationality, and to enable the
functioning of the common market, the Court, through a whole series of
judgments, narrowed the jobs that, according to communal law, could be
regarded as directly and specifically related to the exercise of public
authority. The hybrid character of the Latin notary is difficult to argue with
legal argumentation. As a public service, he/she acts with the authority of
the state, regardless of the fact that notaries public perform their duty as a
free profession. The exercise of public authority remains a kind of
extended state arm, connected with the prerogatives of the authorities.?*

Course title: NOTARY LAW
Course Course status Semester Number o_f ECTS Class load
code credits
Compulsory VI 6 4L+1E

Study program: Basic studies — Private-legal module

Prerequisites: None

Course objectives: Introducing students to the basic issues of organizing the work of notaries
public

First and last name of the teacher and teaching assistant: Doc. dr Ljiljana Kadi¢, Prof. dr
Zoran Rasovi¢, Prof. dr Radoje Kora¢, Prof. dr Snezana Miladinovi¢

Teaching methods: Lectures, exercises, drafting notary deeds

2 V. Koraé, op.cCit., p. 238. Thus, from the legal point of view, it can be concluded that
the hybrid character of the Latin notary is not questioned, regardless of the practice of the
European Court of Justice and the views of the European Commission. It could be said
that there is a political demand for the harmonization of the notarial service in the Euro-
pean Union by the gradual shift of the Latin notary to the Anglo-Saxon concept of the no-
tary service. In order to achieve market freedoms, more efficient functioning of the inte-
rnal market and elimination of barriers to the provision of services, it is insisted on notary
as a free profession. V. Koraé, op.cit., p. 242 and more.
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COURSE CONTENT

|I|V\szee|7( Histo'rical devel.opment of the notary gervice. Goals and i_mportance qf the
11 week no_tar!al profession.Models of notary in the European Union. The basic

IV week principles of free notqry (_)f a European-continental typ(_e. Code_of Notary
V week Deontology. H_armomzatlon process, El_Jropean regulations of_ importance for
VI week notary profession, CJEU practice.Principles of notary profession

VII week Concept a_nd sources of Notary Law

VI week Orgamzatlpr]al Notary Law

IX week Notary activity . .

X week Notary deeds (documents)Form and procedure for drafting notarial deeds
X1 week Notary act as a_pL_Jpllc and executive document

X1 week Notary responsibility _ N
X111 week Maklng_ a notarial deed of legal affairs. Compet_en_ce of the notary public in
XIV week | Succession law. Competence of the notary public in family law

XV week Cpmpetence of the notary public in property law

XVI-XX Final exam, make-up exam

Students’ duties: Students are required to attend lectures and take exams

Literature: - Biki¢, E., Povlaki¢, M., Suljevi¢, S., Plavsi¢, M., Notarsko pravo, Sarajevo, 2013
- Purdevi¢, Dejan, Javnobeleznicka delatnost, Beograd, 2014;

- Pillebout, Jean-Francois, Yaigre, Jean, Droit professionnel notarial, Paris, 2015;

- Trgov&evi¢-Proki¢, M., Ovlaséenja javnog beleznika, Beograd, 2007,

- Biki¢, E., Radovi¢, M., Suljevié, S., Notarijat u Crnoj Gori, Podgorica, 2010,

- Velibor Kora¢, Notari i notarski zapisi, Podgorica 2018,

- Sarah Torricelli-Chrifi, La pratique notariale, source du droit, Doctorat & Notariat,
Defrénois 2015.

Examination methods and grades:

Seminar paper up to 10 points

Exercises up to 15 points Grades depend on total number
of points

Mid-term exam | up to 25 points E (50-59); D (60-69); C (70-79);
B (80-89); A (90-100)

Final exam up to 50 points

Comments: none

First and last name of the teacher who prepared the information:
Note: none

Learning outcomes. After the student passes this exam, he/she will be able to: recognize the
meaning and explain the meaning of the most important institutes of notary law in the legal system
and select and explain the basic principles of notary service; identify the tendency of harmonizing
notary law at the level of professional organizations, examine the influence of European legal
movements on the notary service and perspectives of notary in the European legal area, recognize
the spirit and sense of positive legal solutions of notary activity; compare the organization of notary
service with different models and solutions in foreign laws; explain the most important notarial
affairs and notarial documents; explain the purpose of a notary deed; explain the method of making
a notary deed and recognize the basic characteristics of the notary procedure; distinguish between
the form of a notary deed and form of notary solemnization; explain the independent and impartial
relation of the notary public to participants in the notary procedure; recognize different activities of
the notary public in certain branches of the civil law family.
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Thomas Giegerich®

ANTIDISKRIMINACIONO PRAVO: GLOBALNE | EVROPSKE
PERSPEKTIVE

Predavanje “Antidiskriminaciono pravo: globalne i evropske pe-
rspektive” je — kako naslov ukazuje - diskusija na vi$e nivoa o osnovama
antidiskriminacionog prava.

Rjesavanje primjenjivog globalnog pravnog okvira (narocito
Konvencije UN, npr. ICCPR?, ICERD?, ICESCR®, CEDAW* CRPD?®)
predstavlja imperativ sa dvije tacke gledista. Prvo, ono omogucava bolje
razumijevanje gdje Evropska konvencija o ljudskim pravima (ECHR) i
pravni sistemi Evropske unije (EU) crpe inspiraciju i drugo, on pomaze u
sveobuhvatnom bavljenju kljuénim konceptima koji se koriste u antidi-
skriminacijskom diskursu. Pored toga, globalni naspram evropskog pri-
stupa dozvoljava analizu sudske prakse medunarodnih tijela za ljudska
prava (npr. CERD®, CESCRY) i dva evropska suda — Evropski sud za lju-
dska prava (ECtHR) i Evropski sud pravde (CJEU) — na komparativan
nacin, naglaSavajuci klju¢ne tacke i tacke divergencije. To daje dodatnu
vrijednost studentima jer im pomaze da steknu jasnije razumijevanje kada
koncept diskriminacije treba tumaciti u Sirem ili uZem smislu, koji
komparatori, standardi za opravdanje i granica diskrecije drzava se koriste
od strane razmatranih tijela i sudova, itd.

Osim §to se bavi konceptima jednakosti 1 diskriminacije na opStem
nivou, predavanje se bavi odabranim oblastima antidiskriminacijskog

* Univ.-Prof. Dr. iur. Thomas Giegerich LL.M, Chair for European law, Public inte-
rnational Law and Public Law, Jean Monnet Chair for European Law and European Inte-
gration and Director of the Europa-Institut of Saarland University.

! Medunarodni pakt o gradanskim i politickim pravima, usvojen Rezolucijom GA 2200A
(XXI) od 16/12/1966., stupio na snagu 23/03/1976

2 Medunarodni pakt o ukidanju svih oblika rasne diskriminacije, usvojen Rezolucijom
2106 (XX) GA od 21/12/1965., stupio na snagu 04/01/1969

3 Medunarodni pakt o ekonomskim, socijalnim i kulturnim pravima, usvojen Rezolucijom
GA 2200A (XXI) od 16/12/1966., stupio na shagu 03/01/1976

4 Konvencija o eliminaciji svih oblika diskriminacije Zena, usvojena Rezolucijom GA
34/180 od 18/12/1979., stupila na snagu 03/09/1981

5> Konvencija o pravima osoba sa invaliditetom, usvojena Rezolucijom GA 61/106 od
13/12/20086, stupila je na snagu 03/05/2008

6 Komitet za eliminaciju rasne diskriminacije prati implementaciju ICERD-a.

7 Komitet za ekonomska, socijalna i kulturna prava nadgleda implementaciju ICESCR-a.
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prava, kao $to je zabrana diskriminacije na osnovu pola, seksualne orje-
ntacije, starosti, invaliditeta ili vjere 1 uvjerenja, izmedu ostalog, koje se
detaljnije razmatraju. Takvo ispitivanje razmatra specifi¢ne pravne osno-
ve, definicije relevantnih koncepata kao i vodecu sudsku praksu na svim
ispitivanim nivoima: globalno / pravo Savjeta Evrope (CoE) / EU.

Glavni izvori za studente iz prvog dijela predavanja - zabrana di-
skriminacije na globalnom nivou - trebali bi se u Sirem obimu na¢i u
sljede¢im redovima. Prvo, medunarodni instrumenti za ljudska prava obi-
¢no sadrze dvije vrste odredbi koje Stite jednakost: (i) odredbe o zabrani
diskriminacije u uZzivanju prava koja pruza doti¢ni instrument® koji imaju
dopunski karakter i (ii) odredbe o opStem uslovu jednakosti pred zakonom
i jednakog tretmana® koji imaju nezavisan karakter.

Drugo, vecina takvih instrumenata radi sa istom definicijom diskri-
minacije, shvatajuéi je kao “svaku razliku, isklju¢ivanje, ogranicenje ili
preferenciju koja se zasniva na bilo kojoj osnovi kao S§to su rasa, boja, pol,
jezik, religija, politi¢ko ili drugo misljenje, nacionalno ili socijalno pori-
jeklo, vlasnistvo, rodenje ili drugi status, a koji imaju za cilj ili posljedicu
poniStavanje ili ometanje priznavanja, uzivanja ili ostvarivanja od strane
svih osoba, na jednakoj osnovi, svih prava i sloboda.”*°

Trec¢e, nakon analize prakse nadzornih tijela za ljudska prava,
postaje jasno da nisu sve razlike u ophodenju diskriminacija. Prema rije-
¢ima Komiteta za ljudska prava, “uZivanje prava i sloboda na jednakim
osnovama ne znaéi identi¢an tretman u svakom slu¢aju”.!! Razvijeni su
jasni kriterijumi da bi se utvrdilo kada razlike predstavljaju diskriminaciju
a kada ne, jer ,,nije svaka diferencijacija tretmana diskriminacija, ako su
kriterijumi za takvo razlikovanje razumni i objektivni i ako je cilj postici
svrhu koja je legitimna na osnovu Pakta.”!2

Na kraju, praksa razli¢itih nadzornih tijela jasno pokazuje da popis
zabranjenih osnova diskriminacije sadrzanih u vecini instrumenata nije
iscrpan; drugi sli¢ni razlozi su obuhvaceni kriterijumom ,,svi drugi”.

Vracajuéi se na drugi dio predavanja - zabrana diskriminacije na
evropskom nivou - treba napomenuti da se i Savjet Evrope i Evropska unija
pridrzavaju 1 pokuSavaju da primijene princip jednakih prava i nedi-
skriminacije za sve. Njihovi napori se medusobno pojacavaju i nadopu-

8 Npr. ¢lan 2 ICCPR, ¢lan 2(2) ICESCR.

® Npr. ¢lan 26 ICCPR, ¢lan 5(1) CRPD).

10 CCPR General Comment No. 18 adopted by the Human Rights Committee (HRC) on
10/11/1989, para. 7.

11 CCPR General Comment No. 18, (fn. 10), para. 8.

2 ibid, para. 13.
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njuju. Od 1950, ¢lan 14 ECtHR je odredio dodatnu zabranu diskriminacije
na osnovu nepotpune liste problemati¢nih osnova. Tacan sadrzaj ove odre-
dbe je razjasnjen brojnim odlukama® ECtHR. Sve drzave ¢&lanice EU su
vezane ECtHR ¢ije odredbe Sud EU koristi kao sredstvo za tumacenje
prava EU. Zemljama c¢lanicama Savjeta Evrope je bilo potrebno pedeset
godina da izrade nezavisnu i sveobuhvatnu zabranu diskriminacije koja je
ukljucena u Protokol br. 12 od 2000. godine. Dok je Protokol u medu-
vremenu stupio na snagu, samo jedna manjina drzava Konvencije (i samo
deset drzava ¢lanica EU) su je ratifikovale. Oc¢igledno je da mnogi od njih
nisu skloni da daju Evropskom sudu za ljudska prava konacnu rije¢ o tome
da li su razlike koje propisuju u svojim zakonima ,,razumne®. Evropska
unija je spremna da slozi sa ECtHR, ali ne 1 Protokolom br. 12.

Antidiskriminacijsko pravo EU, za razliku od prava Savjeta
Evrope, dostiZze mnogo vise i mnogo je bolje implementirano. Ugovori kao
takvi uvijek su ukljucivali zabrane diskriminacije na temelju drzavljanstva
koje su direktno primjenjivi u nacionalnim sudskim postupcima i nadja-
cavaju suprotno nacionalno zakonodavstvo. Njihov ta¢an obim je poja-
Snjen sudskom praksom CJEU koja je stroga.

Stupanjem na snagu Ugovora iz Lisabona, Povelja o osnovnim
pravima EU (CFR) promovisana je u rang primarnog prava EU, u skladu
sa Ugovorima i sprovedena od strane CJEU. Povelja sadrzi nekoliko
odredbi o jednakosti pred zakonom i nediskriminaciji (vidi ¢l. 20 - 26).
Kada oni odgovaraju pravima koja su garantovana Ugovorima, ona ¢e se
koristiti i pod uslovima i u granicama koje su u njoj definisane (¢lan 52 (2)
CFR). Tamo gdje prava iz Povelje odgovaraju pravima zajamcenim
ECtHR, njihovo znacenje i opseg nece biti manje opsezni od onih utvrde-
nih Konvencijom (¢lan 52, st. 3 ZOP). Medutim, uvijek treba imati na umu
da su prava Povelje prvenstveno namijenjena institucijamaisl. EU. Drzave
¢lanice podlijezu samo onim pravima kada primjenjuju pravo Unije (¢lan
51 (1) CFR).

Ugovor iz Amsterdama iz 1997. godine je uveo odredbu sad
sadrzanu u ¢lanu 19 (1) Ugovora o funkcionisanju EU (UFEU). Ta odredba
kao takva ne zabranjuje diskriminaciju zasnovanu na drugim osnovama od
nacionalnosti koje su navedene u iscrpnoj listi koja ukljucuje najproble-
mati¢niju osnovu (kao §to su pol, rasno ili etnicko porijeklo 1 seksualna
orijentacija). On samo identifikuje vrste diskriminacije koje zasluzuju bo-

13 Vidi naro¢ito, ECtHR, br. 40892/98, Koua Poirrez protiv Francuske, presuda od
30/09/2003, paragrafi 36, 39; i ECtHR, br. 27996/06, Sejdi¢ and Finci protiv Bosne i He-
rcegovine, presuda od 22/12/2009, paragraf 39.
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rbu 1 ovlas¢uje Savjet EU 1 Evropski parlament da zajednicki donesu po-
dzakonske akte u tu svrhu. Cinjenica da bilo koji zakon zasnovan na &lanu
19 (1) UFEU zahtijeva jednoglasnost u Savjetu (koji se sastoji od ministra
iz svake drzave Clanice) pokazuje da su drzave ¢lanice Zeljele da zadrze
anti-diskriminaciju EU pod njihovom kontrolom.

U meduvremenu, nekoliko antidiskriminacijskih direktival* je
doneseno na osnovu ¢lana 19 (1) TFEU ili drugih odredbi Ugovora. Savjet,
medutim, jos uvijek nije spremno da donese opstu direktivu o sprovodenju
nacela jednakog tretmana osoba bez obzira na vjeru ili uvjerenje, invali-
ditet, dob ili seksualnu orjentaciju koju je predlozila Evropska komisija®®
jos§ 2008.

Takode treba imati na umu da postoje i druge odredbe protiv
diskriminacije u raznim ugovorima koje je EU zakljucila s tre¢im drzava-
ma.'® Te odredbe zabranjuju diskriminaciju drzavljana tre¢ih drzava na
osnovu drzavljanstva. Prema sudskoj praksi ECJ, oni su obi¢no direktno
primjenjivi 1 nadjacavaju 1 suprotno sekundarno pravo EU i nacionalno
pravo.

14 Direktiva 2000/43/EU o primjeni nacela jednakog tretmana lica bez obzira na rasno ili
etnicko porijeklo, OJ L 180 od 19/7/2000. (Direktiva o rasnoj jednakosti), Direktiva
2000/78/EZ o uspostavljanju opsteg okvira za jednako postupanje u zaposljavanju i zani-
manju, OJ L 303 od 02/12/2000 (Okvirna direktiva), Direktiva 2004/113/EZ o primjeni
principa jednakog tretmana muskaraca i Zena u pristupu i snabdijevanju robama i uslu-
gama, OJ L 373, od 21/12/2004 (Direktiva o robama i uslugama), Direktiva 2006/54/EZ
o primjeni nacela jednakih moguénosti i jednakog tretmana muskaraca i Zena u pitanjima
zapos$ljavanja i zanimanja (prerada), OJ L 204 od 26/7/2006. (Direktiva o jednakom
tretmanu), Direktiva 2010/41/EZ o primjeni principa jednakog tretmana muskaraca i zena
koji se bave samostalnom djelatnos¢u, OJ L 180, od15/7/2010.

15 Predlog Direktive Savjeta o sprovodenju na¢ela jednakog postupanja prema osobama
bez obzira na vjeru ili uvjerenje, invaliditet, dob ili seksualnu orijentaciju, predstavljen
od strane Evropske komisije 02/07/2008 - COM (2008) 426 konacno - ali nikada nije
usvojen zbog nedostatka jednoglasnosti u Savjetu.

18 Vidi, na primjer, Sporazum o stabilizaciji i pridruzivanju izmedu Evropskih zajednica
i njihovih drzava c¢lanica, s jedne strane, i Republike Albanije s druge strane, od
12/26/2006, OJ L 2009 od 28/04/2009, ¢l. 46. Odgovarajuce odredbe u clanu 49
Sporazuma o stabilizaciji i pridruzivanju sa Republikom Crnom Gorom od 15/10/2007,
OJ L 2010 29/04/2010.
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Unutar ovog odjeljka, definicija diskriminacije!’, osnova za
opravdanije razlikovanja'®, drzavna sloboda procjene kada se ograni¢avaju
prava'®, kao i teret dokazivanja?® slu¢ajeva navodne diskriminacije, izme-
du ostalog, treba analizirati opseznim upucivanjem na sudsku praksu
ECtHR i CJEU. S obzirom na mnoga preklapanja i komplementarna po-
dru¢ja ECHR-a i pravnih sistema EU, posebno je korisno za studente ako
se prikaze vizualno poredenje (na primjer, u obliku tabele) pristupa dva
evropska suda.

Kada se na globalnom i evropskom nivou raspravlja o opstem
antidiskriminacijskom okviru, tre¢i dio predavanja blize se bavi poje-
dinostima i sudskom praksom u vezi s odabranim osnovama diferencijacije
(pol, seksualna orijentacija, dob, religija ili uvjerenje, invaliditet, rasa,
etnicka pripadnost, boja ili pripadnost nacionalnoj manjini). Ovaj segment
predavanja je odli¢na prilika da se istovremeno ispita antidiskriminacijski
okvir na tri nivoa (globalni / CoE / EU) i osmisljen je da pomogne stude-
ntima da integriSu prethodno naucene koncepte i primijene ih na odredenu
vrstu diskriminacije.

Krajnji cilj predavanja i procjena je da studenti mogu kriticki raditi
sa odabranom sudskom praksom. Prezentacije i diskusije koje treba pratiti
treba da pokaZu da su studenti tatno razumjeli pravni okvir, klju¢ne konce-

17 Vidi, izmedu ostalog,, ECtHR, br. 57325/00, D.H. i drugi protiv Republike Ceske,
presuda od 13/11/2007, para. 175; ECtHR, br. 58641/00, Hoogendijk protiv Holandije,
para 2, odluka o prihvatljivosti od 06/01/2005; ECtHR, br. 29865/96, Unal Tekeli protiv
Turske, presuda od 16/11/2004, para. 49; CJEU, slu¢aj C-279/93, Finanzamt KoIn Altsta-
dt protiv Schumacker, ECLI:EU:C:1995:31, para. 30; CJEU, slu¢aj C-303/06, Coleman
protiv Attridge prava, ECLI:EU:C:2008:415, para. 38; CJEU, slucaj C-54/07, CGKR pro-
tiv Firma Feryn NV, ECLI:EU:C:2008:397, para. 25; CJEU, sluc¢aj C-237/94, O Flynn
protiv Sluzbenika za odlucivanje, ECLI:EU:C:1996:206, paras. 19-21.

18 Vidi, izmedu ostalog, ECtHR, br. 40892/98, Koua Poirrez protiv Francuske, presuda
od 30/09/2003, para 46; ECtHR, br. 65731/01, Stec i drugi protiv Ujedinjenog Kra-
ljevstva, presuda od 12/04/2006, para. 51; CJEU, sluéaj C-285/98, Kreil protiv Njemacke,
ECLI:EU:C:2000:2, para. 20; CJEU, slu¢aj C-409/95, Marschall protiv Land Nordrhein-
Westfalen, ECLI:EU:C:1997:533, paras 31-33.

1% Vidi, izmedu ostalog, ECtHR, br. 9214/80, Abdulaziz i drugi protiv Ujedinjenog
Kraljevstva, presuda od 28/05/1985, para. 78; ECtHR, br. 20458/92, Petrovic protiv Au-
strije, presuda od 27/03/1998, para. 37; ECtHR, br. 34462/97, Wessels-Bergervoet protiv
Holandije, presuda od 04/06/2002, para. 49; CJEU, slu¢aj C-83/94, Leifer i drugi,
ECLIL:EU:C:1995:329, para. 35; CJEU, slu¢aj C-273/97, Sirdar protiv The Army Board
and Others, ECLI:EU:C:1999:523, para. 28.

2 Vidi, izmedu ostalog, ECtHR, br. 55762/00 i drugi, Timishev protiv Rusije, presuda od
13/12/2005, para. 57; ECtHR, br. 57325/00, D.H. i drugi protiv Republike Ceske, presuda
od 13/11/2007, paras. 178, 187; ECtHR, br. 58641/00, Hoogendijk protiv Holandije, odlu-
ka o prihvatljivosti od 06/01/2005.
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pte, praksu nadzornih tijela za ljudska prava i sudsku praksu dva evropska
suda i da ih mogu prenijeti i analizirati slobodno i uvjerljivo.

Preporucena literatura:

Arnardottir, Oddny Mjoll, Equality and Non-Discrimination under the Eu-
ropean Convention on Human Rights, 2003

Carlson, Laura, Comparative Discrimination Law, 2017

Chalmers, Damian/Davies, Gareth & Monti, Giorgio, European Union
Law: Text and Materials, 3™ ed. 2014, Chapter 13: Equal Opportunities
Law and Policy, pp. 569 et seq.

Collins, Hugh/Khaitan, Tarunabh (eds.), Foundations of Indirect Discri-
mination Law, 2018

De Schutter, Olivier, International Human Rights Law, 2" ed. 2014, Cha-
pter 7: The prohibition of discrimination, pp. 632 et seq.

Dovidio, John F. and others (eds.), The SAGE Handbook of Prejudice, Ste-
reotyping and Discrimination, 2013

Ellis, E. & Watson, P., EU Anti-Discrimination Law, 2" ed. 2012
Freeman, Marsha A., Chinkin, Christine and Rudolf, Beate (eds.), The UN
Convention on the Elimination of All Forms of Racial Discrimination: A
Commentary, 2013

Givens, Terry/Case, Rhonda Evans, Legislating Equality: The Politics of
Antidiscrimination Policy in Europe, 2014

Handbook on European non-discrimination law — 2018 edition (co-pu-
blished by the European Union Agency for Fundamental Rights and the
Council of Europe), available at https://www.echr.coe.int/Documents/
Handbook _non_discri_law_ENG.pdf (accessed on 27 March 2018)
Harris, O’Boyle & Warbrick, Law of the European Convention on Human
Rights, 3" ed. 2014 (by David Harris, Michael O’Boyle and others), pp.
783 et seq.

Hellman, Deborah/Moreau, Sophia (eds.), Philosophical Foundations of
Discrimination Law, 2013

Hellum, Anne/Sinding Aasen, Henriette (eds.), Women’s Human Rights:
CEDAW in International, Regional and National Law, 2013

Mulder, Jule, EU Non-Discrimination Law in the Courts, 2017

Peers, Steve/Hervey, Tamara/Kenner, Jeff/Ward, Angela (eds.), The EU
Charter of Fundamental Rights: A Commentary, 2014, pp. 563 et seq. (Art.
20), pp. 579 et seq. (Art. 21), pp. 605 et seq. (Art. 22), pp. 633 et seq. (Art.
23)

Solanke, lyiola, Discrimination as Stigma: A Theory of Anti-Discrimi-
nation Law, 2017
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Thornberry, Patrick, The International Convention on the Elimination of
All Forms of Racial Discrimination — A Commentary, 2016

Tobler, Christa, Equality and Non-Discrimination under the ECHR and EU
Law — A Comparison Focusing on Discrimination against LGBTI Persons,
Zeitschrift fur ausléandisches oOffentliches Recht und Volkerrecht
(Heidelberg Journal of International Law) 74 (2014), pp. 521 et seq.
Verbist, Valérie, Reverse Discrimination in the European Union, 2017
Wintemute, Robert, ‘Within the Ambit’: How Big Is the ‘Gap’ in Article
14 European Convention on Human Rights?, European Human Rights
Law Review vol. 9 (2004), pp. 366 et seq.

Wintemute, Robert, Filling the Article 14 ‘Gap’: Government Ratification
and Judicial Control of Protocol No. 12 ECHR, European Human Rights
Law Review vol. 9 (2004), pp. 484 et seq.

Modul 5:

Evropska i medunarodna zastita ljudskih prava

Predmet Antidiskriminaciono pravo: globalne i evropske perspektive
Predavac Prof. Dr. Thomas Giegerich, LL.M. (Univerzitet u VirdZziniji)
Ucestalost Godisnje

Trajanje predmeta 1 semestar

Stduenti koji mogu da | Studenti upisani na Master program “Evropsko i medunarodno
sluSaju predmet pravo”
Nastavni plan i program I1zborni predmet

ECTS 3
Opterecenje (h) Vrijeme za predmet: 16h
Nezavisni rad: 34h
Prezentacija: 40h
Ukupno vrijeme za ucenje: 90h
Tip predmeta Predavanje
Maks. br. studenata 20 ucesnika
Ocjenjivanje Usmena prezentacija slu¢aja i diskusija. Grupni i individualni rad
se zahtijeva.
Ciljevi Na predavanju se raspravlja o osnovama antidiskriminacionog prava na globa-

predmeta / | Inom i evropskom nivou.

Namjeravani | Cilj je da se studenti upoznaju sa relevantnim pravnim okvirom (Konvencijama
ishodi UN-a, Evropskom konvencijom o ljudskim pravima, primarnim i sekundarnim
ucenja pravom EU), klju¢nim konceptima koji se koriste u antidiskriminacijskom di-
skursu, kao i relevantnoj praksi medunarodnih tijela za ljudska prava (npr.
CERD, CESCR) i sudsku praksu dva evropska suda (ECtHR i CJEU).

Da se osigura da studenti steknu bolje razumijevanje ove teme, odredena po-
drugja antidiskriminacionog prava, kao §to je zabrana diskriminacije na osnovu
pola, dobi ili vjere, koje se bavi ovim detaljnije.

Krajnji cilj predavanja i procjena je da studenti mogu kriti¢ki raditi sa oda-
branom sudskom praksom.

Grupne prezentacije i diskusije koje treba pratiti treba da pokazu da su uéenici
tano razumjeli pravni okvir, klju¢ne koncepte, praksu nadzornih tijela za lju-
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dska prava i sudsku praksu dva evropska suda i da ih mogu slobodno prenositi i
analizirati uvjerljivo.

Nastavni | A. Antidiskriminaciono pravo — globalna perspektiva

plan I. Opsti pravni osnov
1. UN nivo
a. Opsti dokumenti o ljudskim pravima (Povelja UN, Univerzalna deklaracija o
ljudskim pravima, ICESCR, ICCPR, Konvencija o pravima djeteta, Medunarodna
konvencija o zastiti prava svih radnika migranata i ¢lanova njihovih porodica,
CRPD)
b. Antidiskriminacioni dokumenti (ICERD, CEDAW)
2. Regionalni nivo
Americka konvencija o ljudskim pravima (ACHR), Africka povelja o ljudskim
pravima i pravima naroda, revidirana Arapska povelja o ljudskim pravima (ACHR),
Deklaracija o ljudskim pravima Udruzenja zemalja jugoisto¢ne Azije (ASEAN).
11. Definicija diskriminacije (npr. CCPR, Opsti komentar br. 18)
I1I. Obaveza drZava da “garantuju” nediskriminaciju u ostvarivanju paktnih
prava (npr. CESCR, Opsti komentar br. 20)
B. Antidiskriminaciono pravo — evropska perspektiva
I. Opsti pravni osnov
1. Savjet Evrope
ECHR (posebno ¢l. 14, ¢l. 1 Protokola br. 12), Evropska socijalna povelja
(revidirana), Okvirna konvencija za zaStitu nacionalnih manjina, Evropska konve-
ncija o drzavljanstvu, Konvencija o ljudskim pravima i biomedicini, Konvencija o
spre¢avanju i borbi protiv nasilja protiv Zena i nasilja u porodici
2.EU
a. Primarno pravo
TEU, TFEU, Povelja o fundamentalnim pravima
b. Sekundarno pravo
Direktiva 2000/78/EZ (Okvirna direktiva), Direktiva 2000/43/EZ (Direktiva o rasnoj
jednakosti), Direktiva 2004/11/ EZ (Direktiva o robi i uslugama), Direktiva
2006/54/EZ (Direktiva o jednakom tretmanu)
I1. Definicija klju¢nih pojmova (npr. diskriminacija, uznemiravanje, poucavanje o
diskriminaciji, viktimizacija, direktna i indirektna diskriminacija, pozitivne akcije)
upudivanjem na njihove pravne osnove + ECtHR i primjenjivu sudsku praksu CJEU
I1L. Polje slobodne procjene drzave / nahodenje (CoE/EU)
IV. Teret dokazivanja (CoE/EU)
C. Posebnosti i sudska praksa u vezi s odredenim osnovama diferencijacije (npr.
pol, seksualna orijentacija, dob, religija ili uvjerenje, invalidnost, rasa, etnika
pripadnost, boja ili pripadnost nacionalnoj manjini) na globalnom nivou / nivou
Saveta Evrope / EU, ispitivanjem specifi¢nih pravnih osnova, relevantnih definicija
i vodece sudske prakse.

Razno Radni jezik: Engleski

Bibliografija: Studentima ¢e biti obezbijeden Cita¢ i power point
prezentacija koju priprema predavac.

Nastavni metodi i metodi ucenja: Studenti mogu da koriste sve
uredaje za koje smatraju da su neophodni i korisni za prezentacije,
kao $to su Power Point, Prezentacije, Projektor, Bijela tabla, Flip
Chart, Handouti.
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Mireille Hebing”

Zene i nejednakost pred zakonom

Zene i zakon

Predavanje ,.Zene i zakon“ dio je dodiplomskog modula pod
nazivom “Politika roda”, Koji je osnovni modul za studente na Fakultetu
politi¢kih nauka BA liberalnih studija na Regent Univerzitetu u Londonu.
Ukupna naracija ovog modula predstavlja kriticku procjenu Zenskih
iskustava u javnoj i privatnoj sferi, na nacionalnom, regionalnom i glo-
balnom nivou. Ona uvodi pojmove pola, roda, feminizma, muskosti i
zenskosti, jer se oni odnose na razumijevanje pitanja identiteta, nejedna-
kosti, drustva, prava, politike i politike. Modul ispituje rodna iskustva i
zastupljenost muskaraca i zena angazovanjem na temama kao $to su rod i
feminizam, ljudska prava, rodno zasnovano nasilje, seksualno nasilje,
silovanje kao oruzje u ratu, rod i azil i savremena rodna politika. Studenti
¢e steci teorijska znanja 1 istraZivacke alate neophodne za kriti¢ku analizu
rodno uslovljenih struktura mo¢i koje oblikuju iskustva muSkaraca 1 zena
u politici 1 drustvu primjenom feministicke perspektive. Oni ¢e razviti
duboko razumijevanje razli¢itih teorija roda i istraziti uticaj roda na
nacionalnu, regionalnu i globalnu politiku.

Nakon prvog predavanja modula ,,Istrazivanje koncepata: Pol 1
rod*“ predavanje ,,Zene i zakon* odrzava se u drugoj sedmici. Fokusira se
na to kako je porijeklo zakona i pravnih institucija u Evropi, a posebno u
Velikoj Britaniji, ukorijenjeno u patrijarhalnim vrijednostima sadrzanim u
prosvjetiteljskoj misli i porijeklu liberalnih demokratija.

Uprkos mnogim pozitivnim promjenama u mnogim zemljama
Clanicama EU u posljednjih pedeset godina, i dalje je problemati¢no da
zene imaju pristup i da budu zaSti¢ene zakonom. Na primjer, u Velikoj
Britaniji, broj slucajeva silovanja prijavljenih policiji se viSe nego utro-
strucio u periodu izmedu 2009. 1 2017. godine; to se povecalo na 20,751 u
2014. godini, a 2017. godine policija je prijavila 41,186 slucajeva silo-

“ Interim Head of Programmes International Relations, Politics and Law, Regent’s Unive-
rsity London, Inner Circle, Regent’s Park, London NW1 4NS, 020 2487 7652, hebingm@
regents.ac.uk
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vanja'. Ipak, broj osuda za silovanje ne prati isti obrazac. U 2009./2010.
godini, slucajevi silovanja koji su doveli do osude pocinioca bili su 2.270,
Sto je povecalo na 2.348 osudujuéih presuda u 2013./2014. Medutim, do
2016./2017. godine broj osudujuc¢ih presuda u slucajevima silovanja
iznosio je 2.991, §to je samo 721 vise nego u 2009./2010.2, pokazujuéi da
se broj slucajeva silovanja koje je zabiljezila policija dramati¢no povecala,
mnogi od tih slu¢ajeva nikada ne odu na sudenje 3.

Nasilje u porodici prati sliCan obrazac, tokom posljednjih deset
godina doslo je do znadajnog povecanja u prijavljivanju, policija u
prosjeku prima vise od 100 poziva koji se odnose na nasilje u porodici sva-
kih sat vremena u Engleskoj i Velsu®. Ipak, stope krivi¢nog gonjenja za
slu¢ajeve nasilja u porodici ostaju notorno lose; to je dijelom zato Sto
domace zlostavljanje nije samo po sebi krivicno djelo, ve¢ ,,viSe vrsta
ponasanja koje moze predstavljati bilo koji broj kriviénih djela u zavisnosti
od percepcije policije*®.

Da bi se razumjelo kako rodna nejednakost pred zakonom opstane,
korisno je ispitati istorijsko porijeklo i razvoj zakona i pravnih institucija.
Priroda prava u liberalno-demokratskim drustvima proizasla je iz principa
prosvjetiteljstva iz osamnaestog veka, koji su ukljucivali vrijednosti
slobode, jednakosti i ¢vrstog usredsredivanja na prava pojedinca, centralnu
karakteristiku vladavine prava. Medutim, modernizam je generisao dru-
Stva koja su patrijarhalna po prirodi, §to znaci da su aktivnosti u javnoj
sferi, kao §to su politika, pravo i rad, osmiSljene za muskarce 1 kojima
dominiraju muskarci. Zene u ovom kontekstu bile su obavezne da ostanu
u privatnoj sferi, preuzimajuci ulogu u ku¢i, podredenu svojim muzevima,
brinudi se 0 djeci i starijim osobama.

Savremena druStva su se razvila u okviru ovog liberalnog
demokratskog modela prava kao pravednog, neutralnog, nepristrasnog,
objektivnog i intelektualno rigoroznog sistema za rjeSavanje sukoba, koji
bi trebao biti utemeljen na vrijednosti jednakosti svih pred zakonom, bez

! Zavod za nacionalnu statistiku https://www.ons.gov.uk/peoplepopulationand
community/crimeandjustice/articles/sexualoffencesinenglandandwales/yearendingmarch
201 7#sexual-offences-recorded-by-the-police

2 Kraljevska tuzilacka sluzba https://www.cps.gov.uk/publication/rape-prosecutions-key-
facts

3 Kennedy, H. (2018) Eve Was Shamed: how British Justice is Failing Women London:
Chatto and Windus

* Her Majesty’s Inspectorate Constabulary https://www.justiceinspectorates.gov.uk/
hmicfrs/wp-content/uploads/increasingly-everyones-business-domestic-abuse-progress-
report.pdf

5 Kennedy, H. (2018) p90
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obzira na pol, klasu, rasu ili religiju. U ovoj perspektivi, uloga krivicnog
zakona je da arbitrira sukobe izmedu drzave i gradanina putem ,,pravi¢nog
postupka“, to jest u skladu sa pravnim pravilima i postupcima poznatim
kao fer i pravedni, ponderisani niti protiv optuzenog niti u korist onih koji
imaju mo¢. Uloga gradanskog prava je da rijesi sporove izmedu pojedinih
gradana, opet prate¢i zakonska pravila koja garantuju pravi¢nost i jedna-
kost. Kao i krivicno pravo, gradansko pravo se razvilo kroz mjesavinu
obi¢ajnog prava ili zakona koji su donijeli sudovi; to je zbog pracenja
"presedana" koji su utvrdili visi sudije u prethodnim predmetima i zakona
koji su izabrani politicari donijeli u parlamentu.

Iako se c¢ini da se zakon zasniva na principima jednakosti i
pravi¢nosti, u stvarnosti, tokom 18. 1 19. vijeka, pravni sistemi funkcionisu
po principima seksizma, odrzavajuc¢i muske interese, ¢esto na Stetu Zena.
Muska dominacija prava i javne sfere bila je apsolutna, jer Zene nisu imale
nikakva zakonska prava, kao $to su pravo na imovinu, pravo na sopstvenu
platu, pravo na razvod braka ili na njihovu decu. Osim toga, zakon nije
Stitio Zene od nasilja. Tokom dvadesetog vijeka Zene su stekle odredenu
osnhovu u sticanju prava i njihovom glasu, ali sve do 1970-ih to je ostalo
krajnje ograni¢eno, a u mnogim evropskim zemljama i dalje je tesko
Zzenama da pristupe zakonu i pravnim procesima, posebno u oblastima
zlostavljanja u porodici i seksualno nasilje.®.

Kriticne feministicke perspektive klasi¢nog liberalizma pokusa-
vaju da objasne kako se zakon bavio pitanjima Zivota Zena. Feministkinje
su usmjerile svoj fokus ka zakonu kroz aktivizam Zenskog pokreta tokom
sedamdesetih godina, kao dio borbe za jednakost Zena i pravde i zastite u
odnosu na kuéno 1 seksualno nasilje. Ova borba je bila osnova feministi¢ke
jurisprudencije, koja je ispitivala na¢ine na koje su rodni odnosi moc¢i,
pored onih rasnih i klasnih, otjelotvoreni u zakonu. Studije Zena tokom
ovog perioda pocele su da se fokusiraju na prirodu i stepen seksualnog i
porodi¢nog nasilja i smatraju da je zakon umijeSan u njegovo neuspjeh da
odgovori. Feministicki nauc¢nici i aktivisti pokusali su da uc¢ine da se ¢uju
glasovi Zena i da se Zenske situacije i okolnosti zakonski priznaju.
Istorijske studije su otkrile skrivenu prirodu zakonske borbe ranijih
generacija zena.

Feministicka jurisprudencija nastala je kao odgovor na rodnu
nejednakost pred zakonom i teoretizirala odnos Zena prema zakonu uopste.
Liberalne feministkinje su se fokusirale na osporavanju muske pristrasno-
sti u pravu, posebno kritickim ispitivanjem pretpostavljenih vrijednosti

6 Harne, L. and Radford, J. (2008) Tackling Domestic Violence: theories, policies,
practice Maidenhead: Open University Press
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pravednosti i neutralnosti. Oni su tvrdili da bi se suprotstavilo ¢injenici da
je muska dominacija zakona bila apsolutna, vise zena treba da radi u okviru
zakona.

Medutim, u stvarnosti ovo rjeSenje nije bilo uspjesno u svim
drzavama ¢lanicama EU. Na primjer, statutarni zakon se donosi kroz parla-
mentarni politicki proces. Tokom 20. vijeka Zene su ulazile u svoje
nacionalne vlade kao poslanici. U Velikoj Britaniji, od ukupno 650 posla-
nika, u2010. godini, 143 su bile Zene, $to je dovelo do 208 Zenskih poslani-
ka u 2017. godini.” Iako je ovo poboljsanje, Britanski parlament, i stoga
britanski proces donosenja zakona ostaje pretezno muski. Ova rodna nera-
vnoteZza je sli¢na u oblasti obiajnog prava, a to je zakon koji donose sudo-
vi: U Evropi je odnos Zena prema muskim sudijama 51%, ali u Velikoj Bri-
taniji 2015. godine, 25% sudija su bile zene, $to se povecalo na 28 % u
2016. godini.® Uprkos zakonodavstvu koje promovise rodnu ravnopra-
vnost i osporava rodnu diskriminaciju, u Velikoj Britaniji ni u vladi ni u
zakonu nije postignuta ravnopravnost polova.

Radikalnije forme feminizma tvrde da je ideja da ¢e viSe zena zako-
nodavaca promijeniti rodnu neravnotezu u zakonu zasnovana na liberalnim
feministi¢kim pretpostavkama. Umjesto toga, oni predlazu da muska do-
minacija ne samo da prozima stvaranje i primjenu zakona, ve¢ 1 da su
zakon i pravne institucije ukorijenjeni u jakoj tradicionalnoj muskoj ku-
Ituri. U tom okruZenju, neutralnost i objektivnost su ideologija, a ne stva-
rnost, 1 vodene su paradigmom muske dominacije. Zakonodavstvo dizajni-
rano da §titi Zene t0 ne uspijeva i proizvodi zenska iskustva ugnjetavanja
umjesto da ih mijenja, ¢ime se legitimizuje kontrola muSkaraca nad
zivotima Zena. Zrtve silovanja, nasilja u porodici ili prostitucije i dalje
imaju poteSkoca da budu zaSticene zakonom, jer se on jo$§ viSe bavi
oCuvanjem kulture muskosti umjesto da osigura Zensku sigurnost.

Pitanje rodne nejednakosti pred zakonom postalo je pitanje Zestoke
globalne politicke debate, posebno nakon skandala Harvey Weinstein, i
nakon toga #metoo kampanje u oktobru 2017. Seksualno uznemiravanje,
seksualno nasilje i drugi oblici rodne neravnopravnosti postaju sve
znacajniji na politickoj agendi, koja ¢e 1 dalje imati uticaj na zakon na
nacionalnom, regionalnom i globalnom nivou.

" Parliament UK (2019) https://www.parliament.uk/business/publications/research/key-
issues-for-the-new-parliament/the-new-parliament/characteristics-of-the-new-house-of-
commons/

8 Guardian (2016) https://www.theguardian.com/law/2016/oct/06/proportion-of-women-
judges-in-uk-among-lowest-in-europe
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Ovo predavanje pruza solidnu platformu za istrazivanje preostalih
tema u modulu, ukljucujuéi ljudska prava, nasilje nad zenama i djevojci-
cama, azil, prostituciju, seks trafiking, silovanje i porodicno nasilje.

Preporucena literatura:

Anand, D, ‘Anxious sexualities: Masculinity, nationalism and violence’ in The British Journal of
Politics and International Relations, 92, pp.257-269, 2007

Asylum Aid (2003) Women Asylum Seekers in the UK: a gender perspective, some facts and figu-
res, Refugee Women’s Resource Project and Asylum Aid, 2003

Asylum Aid, Researching Country of Origin Information on Gender and Persecution in the context
of asylum and human rights claims, Asylum Aid and Refugee Women’s Project, 2007

Bloom, M, ‘Bombshells: Women and terror’ in Gender Issues, 281-2, pp.1-21, 2011

Bryson, V, Feminist Political Theory (2" Ed), 2003

Butler, Judith, Gender Trouble, 1990

Cohn, Carol, (ed), Women & Wars, 2013

Connell, R.W. and Messerschmidt, J.W. Hegemonic masculinity rethinking the concept in Gender
& society, 196, pp.829-859, 2005

De Beauvoir, S, The Second Sex Trans. H. M. Parshley, 1986

Crawley, H, Refugees and Gender: Law and Process, 2001

Crawley, H, ‘Engendering the State in Refugee Women’s Claims for Asylum’ in Jacobs, S. et al
(eds) (2000) States of Conflict: Gender, Violence and Resistance, 2000

Enloe, C. H, Bananas, beaches and bases: Making feminist sense of international politics, 2000
Enloe, C, Maneuvers: The international politics of militarizing women's lives, 2000

Haywood, C. and Mac an Ghaill, M, Men and Masculinities, 2003

Harne, L. and Radford, J, Tackling Domestic Violence: theories, policies and practice, 2008
Higate, P, ‘Peacekeepers, masculinities, and sexual exploitation’ in Men and Masculinities, 101,
pp.99-119, 2007

Hill Collins, P. and Bilge, S, Intersectionality, 2016

Kennedy, H, Eve was Shamed: how British Justice is failing women, 2018

Kilby, J. and Ray, L. Violence and Society: towards a new sociology, 2014

Kirby, P, ‘How is rape a weapon of war?: feminist international relations, modes of critical expla-
nation and the study of wartime sexual violence’ in European Journal of International Relations,
p.1-25, 2012

Kofman, E., Raghuram, P. and Merefield, M, Towards Gender Sensitive Policies in the UK, 2005
Kofman, E, et al, Gender and International Migration in Europe: employment, welfare and politics,
2000

Leatherman, Janie L, Sexual Violence and Armed Conflict, 2011

Mackay, F, Radical Feminism, 2015

MacKinnon, C. A, Are Women Human? And Other International Dialogues, 2007

Marcus, S, Girls to the Front: The True Story of the Riot Grrrl Movement, 2010

Refugee Women Resource Project, Gender Issues in Assessing Asylum Claims: spreading good
practice across the European Union, 2005

Robinson, V. and Richardson, D, Introducing Gender and Women’s Studies, 2015

Murphy, P, Feminism and Masculinities, 2004

Sjoberg, L, Gender, War & Conflict, 2014

Tickner, A, Gendering World Politics: Issues and Approaches in the Post-Cold War Era, 2001
True, J, The Political Economy of Violence Against Women, 2012

Walby, S, The future of feminism, 2011

Weber, C, Queer International Relations, 2016

Woodiwiss, A, Human Rights, 2005

207



Mireille Hebing

Nedjelja druga: Zene i zakon

Modul | POL501 Politika roda

Predavaé Dr Mireille Hebing (Regent Univerzitet u Londonu)

Ucestalost Godisnje

Trajanje predmeta 12 nedjelja (jedan semestar)

Studenti koji mogu da Nivo 5 studenti BA Liberalne studije

sluSaju predmet

Nastavni plan i program Obavezan

ECTS 12

Opterecenje (h) Vrijeme za predmet: 36
Samostalni rad: 36
Ocjenjivanje: 48
Ukupno vrijeme za uéenje: 120

Tip predmeta

Predavanja i seminari

No. of Students

Najvise 20 ucesnika

Ocjenjivanje

Esej (50%) i zavrsni ispit (50%)

Ciljevi
predmeta /
Namjeravani
ishodi ucenja

Efikasno definisanje Sirokog spektra relevantnih informacija, demonstriranje
razumijevanja primjenom relevantnih rodnih koncepata i teorija. Uspje$no
identifikovanje niza relevantnih informacija koje se odnose na rod i konflikt i
biti u stanju da ih studenti konstruktivno obraduju u diskusijama i zadacima
na Casu. Sistemati¢no pretrazivanje Sirokog spektra resursa uz kriticko pro-
sudivanje. Organizovanje i prezentovanje argumenata jasno i na nacin koji pre-
dvida suprotstavljene stavove, koriste¢i pouzdane, relevantne i multi-pe-
rspektivne dokaze. Cesto i efektivno artikulisanje modulskog materijala u
diskusijama i zadacima na ¢asu. Pokazivanje profesionalniog odnosa na ¢asu
i u zadacima, kroz aktivnu organizaciju, efikasno upravljanje vremenom i
odgovarajucu predanost razumijevanju materijala za modul. Pokazivanje akti-
vnog razmisljanja o konceptima i kontekstima obuhvaéenim u modulu.

Plan i
program

I nedjelja: Koncepti: Pol i rod

IT nedjelja: Zene i zakon; Prosvjetljenje i osnivanje patrijarhata

111 nedjelja: Rod u medunarodnom pravu i diskursu o ljudskim pravima

IV nedjelja: Rani feminizam: Mary Wolstonecraft; Pokret sufrazeta i pravo
glasa

V nedjelja: Drugi feministicki talas (1960-ih/1970-ih); re¢i i savremeni femi-
nisticki talas

VI nedjelja: Muskost

VIl nedjelja: Nasilje nad Zenama i djevoj¢icama (npr. silovanje kao oruzje ra-
ta, sakacenje zenskih genitalija)

VIII nedjelja: Rod i azil: izbjeglice i Zene migranti

X1V nedjelja: Rod i kriminal I: prostitucija i seks trafiking

X nedjelja: Rod i kriminal 11: silovanje, nasilje u porodici, seksualno uzne-
miravanje

XI nedjelja: #metoo: Buduénost roda i feminizma

XI1 nedjelja: Pregled gradiva/priprema za ispit

208




Najbolje prakse u podu¢avanju prava EU - CABUFAL

Damian BIELICKI*

MEDUNARODNO JAVNO PRAVO

Modul Medunarodnog prava ¢e studentima pruziti detaljan uvod u
principe i funkcionisanje medunarodnog pravnog poretka iz multidisci-
plinarne perspektive. Teme ¢e obuhvatiti: istorijsku pozadinu, izvore
medunarodnog prava, drzave, sistem Ujedinjenih nacija, diplomatsko i
konzularno pravo, ljudska prava, medunarodno humanitarno pravo oruza-
nih sukoba, prostorno i sajber pravo, medunarodno krivi¢no pravo, ekolo-
Sko pravo i jo§ mnogo toga.

Modul ¢e omoguciti studentima da nauce, razumiju, istraze i steknu
razumijevanje za mnoga pitanja koja spadaju pod krovnu oblast socio-
pravnih studija poznatih kao Medunarodno javno pravo. Razmatrace se
kriticki pristup pravnom obrazovanju koji ukljucéuje multidisciplinarnu
prirodu medunarodnog prava, sa studijama od prava, politike, istorije, nau-
ke, filozofije, sociologije, ekonomije, do etike i medunarodnih odnosa.
Stavise, razmatraéemo medunarodno pravo iz nacionalne, regionalne i glo-
balne perspektive. To ¢e pomo¢i studentima da opisu, analiziraju i proci-
jene razlicita pitanja, i da pogledaju ispod povrSine zakona i propisa, da vi-
de ,,Siru sliku®“. Odabrane teme ve¢ su imale, imaju ili ¢e imati direktan
uticaj na nase zivote, ¢ine¢i ga veoma prakti¢nim.

Modul ¢e obuhvatiti osnovna znanja o tome kako funkcioniSe
sistem medunarodnog prava i koja je uloga advokata, politi¢ara, diplomata
1 drugih stru¢njaka na medunarodnoj sceni. Dace se prakti¢ni slucajevi
kako bi se zakon povezao sa stvarnim scenarijima zivota. Modul je rijetka
prilika za studente, omogucavaju¢i im da kriticki procjenjuju tekuce
razvoje u teoriji i praksi medunarodnog prava i prepoznaju kako se ovi
razvoji odno-se jedan na drugi.

Ishodi ucenja:
Po zavrSetku ovog modula, studenti ¢e moci da:
e PokaZu detaljno poznavanje medunarodnog prava iz multidisci-
plinarne perspektive.

* Dr Damian Bielicki is a Visiting lecturer at Regent's University London.
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e Identifikuju i kriticki procijene tekuca pitanja, razvoj, znanje, doka-
ze 1 argumente koji se odnose na teoriju i praksu u nizu tema medu-
narodnog prava.

e Pokazu vjestine kriticke svijesti i originalnosti misli u rjeSavanju
sloZenih pitanja i razvoja medunarodnog prava.

e PokaZzu sposobnost osporavanja i raspravljanja o teoriji i praksi
medunarodnog prava — de lege lata i de lege ferenda (latinski: za-
kon kakav postoji i $ta bi trebalo da bude zakon).

e Pokazu sposobnost da pronadu, sumiraju i asimiluju niz sloZenih
radova u bilo kojoj specijalistickoj oblasti u okviru medunarodnog
prava i konstruiSu koherentan argument.

e Ukljuce se u jasnu i efikasnu komunikaciju ideja i argumenata
usmeno i pismeno sa medunarodnom i raznovrsnom publikom.

e Pokazu sposobnost samostalnog rada sa pouzdanjem, preuzimajuci
inicijativu za Citanje, istrazivanje i proaktivno trazenje novih vje-
Stina 1 znanja.

e Pokazu sposobnost osporavanja tipi¢nih i utemeljenih stavova i ori-
ginalnog razmisljanja.

Preporucena literatura:

Shaw, Malcolm N., International Law, Seventh Edition, 8" Ed.,
Cambridge University Press 2017

Crawford James, Brownlie’s Principles of Public International Law,
Oxford University Press 2012

Aust, Anthony, Handbook of International Law, 2" ed. Cambridge
University Press 2010

Dinstein Yoram, War, Aggression and Self-defense, latest edition.
Shelton Dinah, The Oxford Handbook of International Human Rights
Law, Oxford University Press 2015

Dodatni izvori:
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Medunarodni sud pravde — Slucajevi http://www.icj-cij.org/ docket/
index.php?pl=3

Evropski sud za ljudska prava http://www.echr.coe.int/Pages/home.
aspx?p=home

Meduamericki sud za ljudska prava http://www.corteidh.or.cr/ind
ex.php/en
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e Medunarodni krivi¢ni sud — Slucajevi https://www.icc-cpi.int/en_
menus/icc/situations%20and%?20cases/cases/Pages/cases%20index.as
pX

e Medunarodno humanitarno pravo — Sporazumi, dokumenta i kome-
ntari https://ihl-databases.icrc.org/ihl

e Ujedinjene nacije — Rezolucije Generalne skupstine http://www.un.
org/en/sections/documents/general-assembly-resolutions/index.html

e Ujedinjene nacije — Rezolucije Savjeta bezbjednosti http://www.un.
org/en/sc/documents/resolutions/

e Kolekcija sporazuma Ujedinjenih nacija https://treaties.un.org/pag
es/cumulativeindexes.aspx

Nastavni plan

Sesija 1: Uvod u medunarodno pravo
(Istorijski razvoj, osnovna terminologija i principi)

Sesija 2: Izvori medunarodnog prava
(Fokus na c¢lan 38 Statuta MSP-a i izvore koji nisu spomenuti u Statutu)

Sesija 3: Subjekti medunarodnog prava
(Drzave, medunarodne meduvladine organizacije, nevladine organiza-
cije, nedrzavni akteri, koncept medunarodnog pravnog subjektiviteta)

Sesija 4. Teritorija u medunarodnom pravu
(Pojam teritorije u medunarodnom pravu, terrotorijalni suverenitet i
integritet, nacini sticanja teritorije itd.)

Sesija 5: Ujedinjene nacije
(Sistem UN-a, Povelja UN-a, tijela UN-a itd.)

Sesija 5: Rjesavanje sporova
(Diplomatske i sudske metode rjesavanja sporova, uloga
medunarodnih institucija i organizacija u rjesavanju sporova itd.)

Sesija 6-7: Zakon o ljudskim pravima
(Medunarodna i regionalna zastita ljudskih prava)

Sesija 7-8: Medunarodno humanitarno pravo oruzanih sukoba
(Istorijska pozadina, nezakonitost rata, izuzeci od zabrane upotrebe
sile itd.)
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Sesija 9: Tehnoloski razvoj i medunarodno pravo
(Vazduhoplovno pravo, Svemirsko pravo, Sajber pravo)

Sesija 10: Pravo zastite zivotne sredine
(Istorijska pozadina, trenutni pravni rezim)

Radni jezik: Engleski

Bibliografija: Studentima ¢e biti obezbijeden cita¢ i power point preze-
ntacija koju priprema predavac.

Nastavne metode i metode u¢enja: Studenti mogu da koriste sve uredaje
za koje smatraju da su neophodni i korisni za prezentacije, kao §to su
Power Point prezentacije, projektor, bijela tabla, flip chart, brosure.
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Vasilka Sancin*
Masa Kovi¢ Dine**

NASTAVA PRAVA EU KAO DIO NASTAVNIH PLANOVA |
PROGRAMA MEDUNARODNOG PRAVA

1. Uvod

Ovo poglavlje nudi perspektivu u nastavi prava Evropske unije

(EU) kao dio programa medunarodnog javnog prava na Pravnom fakultetu
Univerziteta u Ljubljani (Fakultet).! Iskustvo Odsjeka za Medunarodno
pravo Fakulteta pokazuje da se osnove, kao i neki odabrani aspekti prava
EU, mogu efikasno predavati u okviru predmeta medunarodnog prava,
kako na nivou osnovnih (becelor), tako i na nivou master pravnih studija.
Izmedu ostalog, ovakav pristup omogucava studentima da povezu teme
prava EU sa drugim pravnim oblastima i da im pruzi Sire vertikalno i
horizontalno razumijevanje funkcionisanja pravnog sistema EU.
Od kraja 1990-tih godina, neke osnovne karakteristike, kao i odabrane
teme prava EU, redovno se izvode u okviru obaveznog predmeta Medu-
narodno javno pravo u ¢etvrtom razredu na nivou osnovnih studija, kao i
u okviru predmeta na nivou master studija, trenutno, posebno u okviru
predmeta Odabrana poglavlja Medunarodnog prava, koji je dostupan kao
obavezni predmet Modula Medunarodnog prava na nivou master studija
na Fakultetu.

U okviru predmeta Medunarodno javno prave (10 ECTS, 150
sati ukupno —90h predavanja, 60h prakti¢nih vjezbi koje analiziraju sudske
prakse medunarodnih sudova i tribunala) — koji se trenutno nalazi na stu-
dijama prvog ciklusa Bolonjskog procesa - pravo EU se uglavnom razma-
tra u uvodnom dijelu (zimski semestar), gdje se objasnjavaju osnovni

* dr Vasilka Sancin, Vanredni profesor Medunarodnog prava i Sef Odsjeka Medu-
narodnog prava na Pravnom fakultetu Univerziteta u Ljubljani, Direktor Instituta za
medunarodno pravo i medunarodne odnose, Poljanski nasip 2, Si-1000 Ljubljana,
Slovenija, e-mail: vasilka.sancin@pf.uni-lj.si; telefon: +3861420 3129.

** dr Ma$a Kovi¢ Dine, docent za Medunarodno pravo na Pravnom fakultetu Univerziteta
u Ljubljani, Poljanski nasip 2, Si-1000 Ljubljana, Slovenija, e-mail: masa.kovic-
dine@pf.uni-lj.si; telefon: +38614203116

! Edukacija i obuka iz prava EU na Pravnom fakultetu Univerziteta u Ljubljani, kao dio
slovenackog prava, predstavljeno je u poglavlju ove knjige pod nazivom Edukacija i
obuka u oblasti prava EU na Pravnom fakultetu Univerziteta u Ljubljani Ane Vlahek.
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odnosi izmedu razlicitih pravnih poredaka, tj. domaceg prava - prava EU -
medunarodnog prava, i upuéivanjem na teorije monizma, dualizma i
koordinacije (otprilike 3 sata predavanja i 2 sata prakti¢nih vjezbi u kojima
se raspravlja o sudskoj praksi Suda pravde EU (CJEU).)). Postoje i drugi
slu¢ajevi u kojima se pravo EU poziva na raspravu 0 osnovnim pravilima
1 principima medunarodnog prava, kao $to su uslovi za priznavanje drzava,
u kojima je EU, izgleda, dodala neke uslove za priznavanje novih drzava,
razli¢iti mehanizmi sankcija uvedeni zakonodavstvom EU, kako za borbu
protiv terorizma ili za reagovanje na nezakonitu upotrebu sile, izmedu
ostalog.

Mnogo snazniji fokus i detaljna studija medudjelovanja medunaro-
dnog javnog prava i prava EU osigurana je u okviru modula Medunaro-
dnog prava 2. Bolonjskog ciklusa studija koji se nude na Fakultetu od
2009. godine. Glavni obavezni predmet modula, pod nazivom Odabrana
poglavlja Medunarodnog prava (8 ECTS, 90 sati ukupno - 60 sati
predavanja, 30 sati prakti¢nih vjezbi) je posebno osmisljeno tako da ana-
lizira materiju svakog predmeta iz perspektive medunarodnog prava i
prava EU. Ovaj pristup je dalje objasnjen u sljede¢em dijelu ovog pogla-
vija.

Ve¢ dugi niz godina, pravo EU je bilo predmet specijalizovanih
takmicenja u simulaciji sudenja. Ipak, nije neobi¢no da se pravo EU i
sudska praksa odnose i na studentska takmicenja u simulaciji sudenja u
oblasti medunarodnog javnog prava (npr. Philip C. Jessup International
Law Moot Court Competition, Frankfurt Investment Arbitration Moot
Court Competition, Manfred Lachs Space Law Moot Court Competition),
u kojem redovno ucestvuju timovi Fakulteta i postizu zapaZene rezultate.

Pored nastave prava EU u okviru Odsjeka za Medunarodno pravo
Fakulteta, postoje i brojne teze (ranije - prije Bolonjske reforme - na nivou
osnovnih studija (sve dok ih nisu zamijenila dva dodatna izborna pre-
dmeta), na master nivou, kao i na doktorskim studijama) fokusiraju¢i se na
razlicita pitanja prava EU, dok se studenti mogu ukljuciti i u brojne istra-
zivaCke projekte Odsjeka, baveci se 1 aspektima prava EU.

2. Sirenje znanja o pravu EU u okviru Master studija
Medunarodnog prava

Ve u programu iz 2001. godine, zatim nau¢nih, Master studija iz

medunarodnog prava (predbolonjske studije), nastavni planovi i programi
ukljucivali su poseban obavezni predmet pod nazivom Medunarodni
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pravni aspekti Evropske unije. Predmet sa 20 sati predavanja bavio se
raznim pitanjima iz oblasti prava EU, kao $to su istorija integracija EZ/EU,
pravni subjektivitet Evropske komisije i EU, institucionalne strukture,
zakljucivanje ugovora, vanjski poslovi EU, pravni aspekti pridruzivanja i
¢lanstva u EU procesima i institucionalnim i normativnim pitanjima. Pre-
dmet je osmisljen sa ciljem da edukuje i pripremi pojedince koji su uklju-
¢eni u proces priprema Slovenije za buduce ¢lanstvo u EU, kao i one koji
treba da budu upoznati sa normativnim i institucionalnim okvirom EU kao
dio svojih poslova ¢ak i prije nego $to je Slovenija postala ¢lanica EU
2004. godine.

Medutim, nakon Bolonjske reforme i nesretnog ukidanja nau¢nih
Master studija u Sloveniji, Odsjek za Medunarodno pravo Fakulteta odlu-
¢io je, kao §to je gore navedeno, da ukljuci u svoj modul medunarodnog
prava 2. Bolonjskog ciklusa, obavezni predmet pod nazivom Odabrana
poglavlja Medunarodnog prava. Nastavni program predmeta sastoji se od
sljedec¢ih glavnih tema: odnos izmedu medunarodnog prava i nacionalnog
prava, odnos izmedu medunarodnog prava i prava EU, zastita manjina,
diplomatska zastita, medunarodno investiciono pravo, medunarodno eko-
losko pravo i mirno rjesavanje sporova. Dok je fokus na pravo EU kljucan
u okviru teme o odnosu izmedu medunarodnog prava i prava EU, sve
ostale teme sadrze i1 vaZne elemente zakona EU, §to ¢e biti predstavljeno u
sljede¢im djelovima. Nastavne jedinice iz prava EU prezentuju se stude-
ntima na razli¢ite nacine, kroz posebno fokusirana predavanja o temama
EU, kroz poredenje prava EU sa pravilima medunarodnog prava ili kroz
proucavanje odluka 1 miSljenja Suda EU ili drugih prakti¢nih primjera iz
prakse EU.

2.1. Odnos izmedu Medunarodnog prava i prava EU

Kao $to je gore ilustrovano, teme prava EU su znacajno
isprepletene sa temama medunarodnog prava, jo§ viSe za drzave Clanice
EU (DC). Stoga je neophodno da udenici upoznaju odnos izmedu medu-
narodnog prava i prava EU. Predmet Odabrana poglavlja Medunarodnog
prava tako utie na slozenost podjele i dijeljenja nadleznosti izmedu EU i
njenih drzava ¢lanica u odnosu na njihova zakonska prava i obaveze prema
medunarodnom pravu. Od studenata se ocekuje da steknu temeljno znanje
o poloZaju medunarodnog prava u okviru prava EU. Fundamentalni aspe-
kti kompetencija EU ve¢ se razmatraju na dodiplomskom (becelor) nivou
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(1. Bolonjski ciklus), kao $to je, na primjer, slu¢aj MOX plant? i mjesovitih
medunarodnih sporazuma proucavan kao dio prakti¢nih vjezbi u okviru
Medunarodnog javnog prava. Pitanje odnosa izmedu prava EU i medu-
narodnog prava, kao dva odvojena pravna sistema, dalje je elaborirano sa
studijom slucaja Kadi® i odlukama sudova EU na svim nivoima, jer je to
jedan od kamena temeljaca za ilustraciju odnosa izmedu prava EU i medu-
narodnog prava. Od studenata se trazi da detaljno procitaju odluke svih su-
dova i da se podstaknu da razgovaraju o svim mogu¢im ishodima odluka.
U okviru ovog predmeta obraduju se i pitanja zastite osnovnih ljudskih
prava na nivou EU. Osnovni udzbenik za ovaj dio predmeta je Sancin, V.,
Mednarodno pravo v hierarhiji pravnih virov EU in njenih ¢lanic (Medu-
narodno pravo u hijerarhiji pravnih izvora EU i njenih ¢lanica), Uradni list
Republike Slovenije, Ljubljana, 2009.

2.2. Zastita manjina

Zastita manjina je prioritetna oblast EU, posebno u procesu
proSirenja. lako je pravni okvir za zaStitu manjina unutar EU prili¢no slab,
postoje i drugi evropski regionalni dokumenti i mehanizmi monitoringa
koji pruzaju zaStitu etnickim, jezi¢kim i vjerskim manjinama u drzavama
Clanicama EU. Nastavni program predmeta medu op$tim temama o
razvoju manjinske zastite 1 zaStite manjina u okviru sistema Ujedinjenih
nacija, takode pokriva zastitu manjina u okviru Savjeta Evrope 1 njenog
vodeceg dokumenta Evropske konvencije o ljudskim pravima i osnovnim
slobodama (ECHR), kao i u okviru sistema Organizacije za ekonomsku
saradnju i razvoj (OECD). Ovi viSestruki dokumenti i njihovi mehanizmi
prac¢enja najbolje se prikazuju kroz studiju slucaja jedne nacionalne ma-
njine. Stoga primjere polozaja i borbe slovenac¢kih manjina u susjednim
zemljama, svim drZavama ¢lanicama EU proucavaju studenti kroz najno-
vije izvjestaje gore spomenutih nadzornih tijela. Razmatraju se pitanja
ispunjenja od strane drzava stanovanja doti¢nih manjina i njihove opcije

2 Komisija Evropskih zajednica protiv Irske, Presuda Suda (Veliko vijeée) 30. maja 2006.,
Slucaj C-459/03.

3 Yassin Abdullah Kadi protiv Savjeta EU i Evropske komisije, Presuda Suda prve
instance (Drgo vijece, prosireni sastav) od 21. septembra 2005., Slu¢aj T-315/01; Yassin
Abdullah Kadi i Al Barakaat International Foundation protiv Savjeta EU i Evropske
komisije, Presuda Suda (Veliko vije¢e) od 3. septembra 2008., Zdruzeni slu¢ajevi C-
402/05 P i C-415/05 P; Yassin Abdullah Kadi protiv Evropske komisije, Presuda Opsteg
suda (Sedmo vijece) od 30. septembra 2010., Slu¢aj T-85/09; Evropska komisija i ostali
protiv Yassin Abdullah Kadi, Presuda Suda (Veliko vijece), od 18. jula 2013., ZdruZeni
slu¢ajevi C-584/10 P, C-593/10 P i C-595/10 P.
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za pravno zadovoljenje. U svjetlu posljednjeg, studenti se upoznaju sa
pozicijom EU i mjerama koje su joj na raspolaganju da reaguju na
zloupotrebe prava manjina u svojim drzavama ¢lanicama.

2.3. Diplomatska zastita i Medunarodno investiciono pravo

Ova dva naslova nastavnog plana i programa ponovo pozivaju na
proucavanje zakonske regulative EU na temu investicionog prava i
konkretnije investicione arbitraze i druge oblike rjeSavanja sporova.
Razmatrani su razli¢iti aktuelni sluc¢ajevi ulaganja i njihov uticaj na pravo
EU. Medu njima su slucaj Yukos*, naro¢ito zbog krenja ljudskih prava i
postupci pred Evropskim sudom za ljudska prava (ECtHR) i pitanja veza-
nih za izvrSenje odluke pred sudovima drzava ¢lanica EU, kao i presuda
Achmea® o nekompatibilnosti ugovora o ulaganju unutar EU sa pravom EU
i Misljenje 1/17° u kojoj je CJEU potvrdio kompatibilnost Suda za
investicione sudove CETA sa pravom EU.

2.4. Medunarodno pravo zivotne sredine

Poseban fokus na predmetu je takode posvecen proucavanju
Evropskog zakona o Zivotnoj sredini i njegovoj primjeni. S obzirom na to
da su prouceni slucajevi ekoloSkog prava imali vazan uticaj na pravo EU 1
nacionalnu regulativu i implementaciju zakona o zastiti zivotne sredine,
ove implikacije se razmatraju kao posljedica medunarodne pravne prakse.
Jedan od takvih slu¢ajeva je ve¢ spomenuti slu¢aj MOX plant, koji se bavi
odnosom izmedu medunarodnog prava i EU sa mjeSovitim ugovorima.
Osim toga, razmatra se pitanje nadleznosti izmedu institucija EU 1 drZzava
Clanica, jer to utie na obaveze drzava €lanica u ispunjavanju meduna-
rodnih sporazuma o ekoloSkom pravu. U oblastima u kojima medunarodno
pravo nema regulativu za zastitu Zivotne sredine, kao Sto je zaStita Suma i
kréenje Suma, zakonska regulativa EU je predstavljena kao relevantna
regulativa koja ogranicava drzavni suverenitet nad prirodnim resursima i
odreduje njihovo upravljanje. U slucaju kréenja Suma, predmet ES C-

4PCA Case No. AA 226 Hulley Enterprises Limited (Kipar) protiv Ruske federacije, PCA
Case No. AA227 Yukos Universal Limited (Isle of Man) protiv Ruske federacije, PCA
Case No. AA 228 Veteran Petroleum Limited (Kipar) protiv Ruske federacije, 13. jul
2014., https://pca-cpa.org/en/cases/61/ (14.4.2019).

® Republika Slovacka protiv Achmea BV, Presuda Suda (Veliko vije¢e) od 6. marta 2018.,
Slucaj C-284/16.

6 EU-Canada CET Agreement, Misljenje Suda (puni sastav) od 30. aprila 2019., Misljenje
C-1/17.

217


https://pca-cpa.org/en/cases/61/

Vasilka Sancin i Mas$a Kovi¢ Dine

441/17 Evropska komisija protiv Poljske’ je detaljno prouden i razmatran.
Dodatna paznja se takode posvecuje pitanjima parni¢enja u pitanjima
zastite zivotne sredine i1 forumima EU, budu¢i da se razmatraju neke od
mogucih alternativa.

2.5. Mirno rjeSavanja sporova

Za drzave Clanice EU, razni mehanizmi EU i forumi za rjeSavanje
sporova, predstavljaju odrzivu moguénost za rjeSavanje mnostva medu-
drzavnih sporova. Budu¢i da su medunarodne opcije Cesto ogranicene,
zbog ograni¢enih zahtjeva ili nepostojanja nadleznosti ili nedopustivosti,
mehanizmi EU otvaraju brojne mogucnosti za obeste¢enje koje inace ne bi
bile dostupne drzavama ¢lanicama EU ili privatnim stranama u sporu.
Medu medudrzavnim sporovima o kojima se raspravljalo na predmetu je i
spor izmedu Slovenije i Hrvatske, koji je prvi podnijela Slovenija CJEU
2018. godine.

2. Zakljuéak

Pravo EU, od svog osnivanja kao posebne grane medunarodnog
prava, postepeno se razvilo u nezavisni pravni poredak sui generis,
uglavnom kao rezultat progresivnog tumacenja od strane sudova EU.
Medutim, njegova pupéana vrpca sa medunarodnim pravom nikada nije u
potpunosti prekinuta. Stoga postoje mnogi razlozi zbog kojih ¢e se pravo
EU proucavati i u okviru programa medunarodnog javnog prava, pored
njegovog uvodenja u druge pravne predmete. Pomenimo samo neke. Osno-
vni ugovori EU, kao $to je Lisabonski ugovor, odrazavaju kvalitet medu-
narodnih ugovora, za koje se primjenjuju pravila tumacenja Becke konve-
ncije o pravu medunarodnih ugovora. Stavise, EU je postala stranka u
brojnim multilateralnim ugovorima na snazi ili pored svojih drzava
¢lanica, te je stoga vezana takvim medunarodnim pravnim obavezama, ko-
je treba posStovati u medunarodnom pravnom sistemu. Konacno, jos
vaznije, Sud EU koristi medunarodno pravo u obavljanju svoje sudske fu-
nkcije od svog osnivanja, i stoga znac¢ajno doprinosi fenomenu evropei-
zacije medunarodnog prava.

Sve gore navedeno i jos vise, naveli su neke da tvrde da je ,,pravni
sistem Evropske unije postao najefikasniji medunarodni pravni sistem koji

" Evropska komisija protiv Republike Poljske, Presuda Suda (Veliko vijeée) od 17. aprila
2018., SLucaj C-441/17.
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postoji, Koji stoji u jasnom kontrastu sa tipi¢énim slabostima medunarodnog

prava i medunarodnih sudova‘®.

8 Karen J. Alter, Establishing the Supremacy of European Law, The Making of an
International Rule of Law in Europe, Oxford University Press, 2001.
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Ana Vlahek*

EDUKACIJA | OBUKA 1Z PRAVA EU NA
PRAVNOM FAKULTETU UNIVERZITETA U LJUBLJANI

1. UvOD

Univerzitet u Ljubljani je najstarija i najveca ustanova visokog
obrazovanja i nau¢no-istrazivackog rada u Sloveniji. Osnovan je 1919.
godine, a jedan od njegovih osnivaca je Pravni fakultet. Na stogodis$njicu
Univerziteta 1 Pravog fakulteta, 2019. godine, Slovenija obiljezava 15
godina ¢lanstva u EU. Medutim, pravo EU je pocelo da se predaje na
Pravnom fakultetu u Ljubljani mnogo prije nego Sto je Slovenija uslau EU
2004. godine. Redovni studijski programi koji pokrivaju pravo EZ poticu
iz kasnih 1980-ih i po¢etkom 1990-ih kada su razli¢iti tipovi predmeta o
EEZ/EZ bili ponudeni studentima osnovnih i master studija. Vec¢ina ovih
aktivnosti obavljena je u okviru jednog od Tempus projekata. Vazno je
napomenuti da je u to vrijeme (tj. u periodu puta Slovenije do nezavisnosti
od bivse Jugoslavije), mnogi pravni fakulteti iz drzava ¢lanica EU jo$
uvijek nisu ponudili izborne, a kamoli obavezne predmete iz prava
EEZ/EZ/EU. Motiv ovog modernog i vizionarskog pokreta je nesumnjivo
bio profesor Peter Grilc! s odsjeka za Privatno pravo? Fakulteta koji je bio
svjestan vaznosti ¢lanstva Slovenije u EZ i znanja potrebnih pravnicima,
sudijama i privrednim entitetima prije i nakon ulaska u EU.

*dr Ana Vlahek (Ljubljana, Slovenija), vanredni profesor na Univerzitetu u Ljubljani,
Pravni fakultet, Poljanski nasip 2, Si-1000 Ljubljana, Slovenija, e-mail: ana.vlahek@
pf.uni-lj.si; telefon: +38614203154. U ovom poglavlju razmatra se edukacija i obuka iz
prava EU na Pravnom fakultetu Univerziteta u Ljubljani, kao dio slovenackog prava, dok
se poglavlje koje su napisali Sancina i Kovic¢a Dine bavi ukljucivanjem tema prava EU u
predmete medunarodnog prava.
thttp:/fwww.pf.uni-lj.si/en/faculty/teachers-and-researchers/peter-grilc-phd-professor/
(28/2/2019).

2 http://www.pf.uni-lj.si/en/faculty/departments/department-of-civil-law/ (28/2/2019).
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2. NASTAVA PRAVA EZ/EU PRAVA NA PRAVNOM
FAKULTETU U LJUBLJANI

2.1. Poceci (1980-ih i 1990-ih)

Poceci uvodenja prava EEZ/EZ/EU u obrazovne aktivnosti Pra-
vnog fakulteta u Ljubljani datiraju iz kasnih 1980-ih kada se profesor Peter
Grilc (istrazivac 1 asistent na Pravnom fakultetu u Ljubljani u to vrijeme)
vratio iz prakse u Evropskoj komisiji u Briselu. Inspirisan idejama evro-
pske integracije i funkcionisanja zajednickog trziSta i svjestan toga oboje,
vaznost slovenacke trgovine sa zemljama Clanicama EEZ, kao i uskla-
divanje slovenackog pravnog poretka sa acquis communautaire, potre-
bnim za buduce ¢lanstvo u EEZ, on uspio je da organizuje razne ljetne
Skole vezane za pravo EEZ i druge vannastavne aktivnosti. Uz pomo¢
njegovog mentora profesora emeritus Bojana Zabela,® on je na kraju uspio
da uvrsti i novi predmet o pravu EZ (SI. Pravo Evropske skupnosti) medu
izbornim predmetima poslednje, ¢etvrte godine osnovnih studija. Nacrt
predmeta predstavljao je okvir za sve kasnije predmete koji pokrivaju
pravo EZ/EU i sastoji se od slede¢ih tema: istorijski pregled, institucije EZ,
pravni izvori EZ, pravni ljekovi, karakteristike prava EZ, slobodno
kretanje robe, pravo konkurencije EZ, slobodno kretanje ljudi i usluga,
ekonomska 1 monetarna unija, zaStita Zivotne sredine, spoljna politika,
Slovenija 1 evropske zajednice. Potrebno je prouciti sudsku praksu Evro-
pskog suda pravde i Citanje postojece strane literature o funkcioniranju EZ,
kao i prvog slovenackog rada o pravu EZ, odnosno knjigu slucajeva iz
1984. pod nazivom Pravna regulativa EEZ-a od strane pokojnog profesora
Mirka Ilesi¢a sa Univerziteta u Mariboru, Pravni fakultet.

Ubrzo nakon toga, profesor Grilc je postao ¢lan Tempus projekta
JEP 07783/94 koji se provodi u okviru Transevropske sheme saradnje za
visoko obrazovanje izmedu Srednje / Istocne Evrope 1 Evropske zajedni-
ce.* Projekat pod nazivom Uvodenje evropskog prava u univerzitetske
programe i van-univerzitetsko obrazovanje u Sloveniji bio je usmjeren na
uvodenje i / ili restrukturiranje i modernizaciju predmeta prava EU na
pravnim fakultetima u Ljubljani i Mariboru, uklju¢ujuéi razvoj postdi-
plomskog master studija iz evropskog prava i stvaranje medunarodne
ljetnje $kole u evropskom pravu.® EZ je finansirala uvodenje predmeta iz

3http://www.pf.uni-lj.si/en/faculty/teachers/bojan-zabel-phd-professor-emeritus/  (28/2/
2019).

4 European Commission, Tempus, Compendium, Academic Year 1994/95, Brussels,
Luxembourg, 1994, http://aei.pitt.edu/91970/1/1994-95.pdf (28/2/2019).

5 See Fasink, Tudi to je lazja pot do znanja, Pravna praksa, no. 3, 1995, p. 28.
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prava EZ u nastavne planove i programe slovenackih pravnih fakulteta,
dok su drugi obavezni da redovno izvode nastavu na tim predmetima i
finansiraju ih. Projekat je omogucio saradnju univerziteta u Mariboru
(prof. Mirko Ilesi¢), Ljubljane (profesor Peter Grilc), Graca (profesor
Posch), Trsta (AvD. Mansi) i Amsterdama (profesor Jan H. Jans i profesor
Edmond L.M. Volker).

Jedan od najvaznijih rezultata projektnih aktivnosti na Pravnom
fakultetu u Ljubljani bio je uvodenje obaveznog predmeta pod nazivom
Pravo EZ u posljednjoj, ¢etvrtoj godini dodiplomskog programa. Kao $to
je to bio slucaj sa postoje¢im izbornim predmetom, pravo EZ se sastojalo
od 90 sati, a predavali su ga profesor Grilc i profesor Podobnik® (tadasnji
asistent) tokom zimskog i prolje¢njeg semestra. Pored toga, u okviru
nau¢nih master studija gradanskog i privrednog prava uveden je novi
izborni predmet Zakon medunarodnih ekonomskih integracija koji pokriva
pretezno pravo EZ. Kako je nastava iz oblasti prava EZ na fakultetu pocela
prije mnogo godina, zapravo ne postoje dokazi o to¢noj akademskoj godini
u kojoj su poceli izborni i obavezni predmeti o pravu EZ u okviru do-
diplomskih i postdiplomskih studija. Dodiplomski studijski programi
pohranjeni u arhivima fakulteta datiraju iz 1996/97, dok neki stariji koji su
dostupni nisu datirani.” Prema sje¢anjima profesora Grilca i Podobnika,
dodiplomski izborni predmet poceo je pocetkom devedesetih godina pro-
Slog vijeka, a obavezan predmet negdje sredinom 1990-ih tokom
implementacije Tempus projekta. Prema knjigama fakulteta i starim pro-
gramskim knjiZicama, predmeti koji pokrivaju pravo EZ u postdiplomskim
studijama ponudeni su najkasnije 1993/94.

U okviru Tempus projekta, profesori Grilc i Podobnik su takode
organizovali dvije ljetnje Skole iz evropskog prava koje su se odrzavale na
Pravnom fakultetu u Ljubljani 1997/98 i 1998/99. Tada su, kao rezultat
projektnih aktivnosti, izdate i razne knjige predmeta o pravu EZ.®

Nekoliko godina prije nego §to je Slovenija pristupila EU, profesori
Grilc 1 Podobnik su zeljeli da nadograde sve ove aktivnosti osnivanjem
novog fakulteta Odsjek za evropsko pravo i / ili fakulteta Instituta za

Shttp://www.pf.uni-lj.si/en/faculty/teachers-and-researchers/klemen-podobnik-phd-
associate-professor/ (28/2/2019).

71 thank colleagues from the student affairs office for the help in research the archives of
study programs.

8 Jlesic, Grilc, Brinar, Pravo Evropske skupnosti, praktikum, Pravna fakulteta v Mariboru,
1996; llesic¢, Grilc, Knez, Pravo Evropske skupnosti, Del 2, Primeri iz prakse sodis¢a
Evropske skupnosti, Pravna fakulteta v Mariboru, 1997; llesi¢ et al., Pravo Evropske sku-
pnosti: Studijsko gradivo in sodna praksa, Pravna fakulteta v Mariboru, 1998.
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evropsko pravo koji su tipi¢ni u drzavama ¢lanicama EU i conditio sine
gua non za intenzivna naucna istrazivanja prava EU. Njihove ideje naza-
lost nisu implementirane. To je sigurno bila jedna od prepreka za dodatno
intenziviranje istrazivanja prava EU na Fakultetu. Jo§ jedan razlog za
nedostatak istrazivackih aktivnosti iz prava EU na prelazu vijeka pa na
dalje, su vjecno slabe moguénosti zaposljavanja na Fakultetu, $to je rezu-
Itiralo nedostatkom mladih istrazivaca i1 nastavnika, zajedno sa preo-
pterec¢enjem postojeceg osoblja, koje se ne moze fokusirati iskljuc¢ivo na
istrazivanju prava EU (a da ne govorimo o specifi¢noj temi u okviru prava
EU), ali su pre€esto potrebni za pokrivanje razlicitih predmeta u razlicitim
pravnim oblastima. Imajué¢i u vidu ove okolnosti, rezultati onih koji
poducavaju 1 istrazuju pravo EU bili su prilicno impresivni. Kvalitet
nastave i istrazivanja prava EU najbolje se moze mjeriti uspjehom timova
Univerziteta u Ljubljani na EU simulacijama parnica i naSim diplomcima
na njihovim Erasmus, postdiplomskim ili doktorskim studijama u ino-
stranstvu, pruzaju¢i povratnu informaciju o tome kako je odlicno njihovo
znanje o pravu EU steceno na Fakultetu, kao i broj uspjesno organizovanih
konferencija i projekti koji pokrivaju teme iz prava EU koje obavlja
osoblje Fakulteta.

2.2.Predmeti o pravu EZ / EU predbolonjskog sistema
(sredina 1990-ih - 2009)

Predmet pod nazivom Pravo EZ je jedan od osnovnih obaveznih
predmeta na Pravnom fakultetu u Ljubljani od sredine devedesetih godina.
Kao §to je to bio slucaj sa izbornim predmetom o Pravu EZ, koji je dodat
u nastavni plan i program nekol